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Editorial Note

The purpose of A Guide to Undertaking Biodiversity Legal and Institutional Profiles is to emphasise
the central importance of reviewing laws and institutions as part of a country’s biodiversity planning
process. It is designed as a source-book of practical “how-to” information for planners and lawyers. A
possible framework for establishing and evaluating a knowledge base of laws and institutions relevant
to biological diversity is suggested. Background information on subjects relevant to the profile process
and possible considerations for undertaking a profile are provided.

This publication is designed to supplement IUCN’s A Guide to the Convention on Biological Diversity
(Glowka, et al., 1994), National Biodiversity Planning: Guidelines Based on Early Experiences Around
the World (Miller and Lanou, 1995), co-published by WRI, UNEP and TUCN, as well as UNEP’s
Guidelines for Country Studies on Biological Diversity (1993). It draws on lessons learned from one
component of a four year IUCN Environmental Law Centre project to provide technical legal assistance
to implement the Convention on Biological Diversity. The overall project, which commeénced in 1994,
was funded by the German Bundesministerium fiir Wirtschaftliche Zusammenarbeit (BMZ). Additional
funds for this publication were also provided by the Dutch Ministry of Development Cooperation.

The primary purpose of the legal profiles component of the project was to describe the legal and
institutional systems of three countries as they related to the issues raised by the Convention on Biological
Diversity. The scope of the work included the terrestrial, aquatic and marine environments. The
Convention’s obligations were used as the broad framework for analysis.

Another purpose of the profiles project was to test the possibility of developing a generally applicable
set of guidelines, in the form of a “how-to” guide, to support the Convention’s implementation by
Contracting Parties as they undertook biodiversity strategies and action plans pursuant to article 6
(General Conservation Measures for Conservation and Sustainable Use).

During 1996, the governments of Bangladesh, Cuba and The Gambia requested IUCN Environmental
Law Centre (IUCN-ELC) technical legal assistance in preparing biodiversity legal and institutional
profiles. A draft analytical format was created to assist three [IUCN legal consultants chosen to undertake
the work.

A final analytical format was created and reflected discussions held at the TUCN-ELC, in Bonn, on 23
March 1996 during the first meeting with the legal consultants. The consultants for the project were
Dr. Mohiuddin Farooque, Secretary General, Bangladesh Environmental Lawyers Association, Dhaka,
Bangladesh, Dr. Orlando Ernesto Rey Santos, Direccion de Politica Ambiental, Havana, Cuba and Dr.
Lothar Giindling, Heidelberg, Germany, who was assisted by Ms. Janet Ramatoulie Salle-Njie, Ministry
of Justice, Banjul, The Gambia.

The participants met for a second time in Montreal on 19 October 1996 during TUCN’s first World
Conservation Congress. The purpose of the second meeting was to comment on the draft country
reports, share experiences on each consultant’s undertaking and draw lessons learned. To facilitate
this discussion and determine the technical feasibility of developing the analytical format into guidelines
to assist other practitioners, a set of questions was developed for the consultants by TUCN-ELC.

The consultants were asked to consider: (1) what a guidance manual on this issue should say; (2)
whether the analytical format was useful and how specifically it might be improved; (3) what problems
each encountered undertaking the profile, in particular, difficulties obtaining materials or even creating/
organising the report; (4) what turned out to be easier than each expected; (5) what each would
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recommend to others if they wanted to undertake a profile especially in terms of organising their
approach, research, compilation and/or analysis of the materials; (6) what the qualitative and quantitative
advantages and disadvantages are for a government employee, an NGO representative and an outside
consultant in undertaking a profile; (7) what the value of undertaking a profile is; and (8) any other
points each thought might be important. Lessons learned from the experiences of the three consultants
have been integrated throughout this publication.

This publication has also benefited from work IUCN-ELC undertook in mid-1998 on behalf of the
Bureau to the Convention on Wetlands of International Importance to develop technical guidelines for
reviewing laws and institutions relevant to wetlands. A two-day technical consultation was organised
to review a draft methodology (Technical Guidelines for Reviewing Laws and Institutions to Promote
the Conservation and Wise Use of Wetlands) and background paper prepared by Clare Shine a legal
consultant and a member of IUCN’s Commission on Environmental Law. The documents were
subsequently revised and submitted to the Convention’s Standing Committee in October 1998 as an
annex to a draft resolution for the upcoming seventh meeting of the Conference of Parties in May
1999. Participants from Australia, Cameroon, Canada, Costa Rica, India, the Netherlands, Peru, Slovenia
and Uganda presented case studies and shared their experiences for reviewing laws and institutions in
their respective countries.
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Foreword

Article 6 of the Convention on Biological Diversity (General Measures for Conservation and Sustainable
Use) may be one of its most far-reaching articles. Its two obligations (1) developing national biodiversity
strategies, plans or programmes or adapting existing ones and (2) integrating conservation of biological
diversity and the sustainable use of its components into relevant sectoral and cross-sectoral plans,
programmes and policies are critical steps through which Parties will organise and implement their
approach to conservation and sustainable use. This is because fulfilling almost every substantive
obligation in the Convention on Biological Diversity requires planning.

Recognising this, in 1995 IUCN co-operated with the World Resources Institute and the United Nations
Environment Programme to publish National Biodiversity Planning: Guidelines Based on Early
Experiences Around the World (Miller and Lanou, 1995). Its commentary and case studies demonstrated
that biodiversity planning is central to every Contracting Party’s strategic approach to implementing
the Convention on Biological Diversity. The book was subsequently recognised by the Conference of
Parties to the Convention at its second meeting. Contracting Parties were encouraged to use guidelines
such as National Biodiversity Planning to prepare and implement their national biodiversity strategies.
Anticipating the need for each Convention Party to carefully consider law and institutions in their
biodiversity planning processes, IUCN presents A Guide to Undertaking Biodiversity Legal and
Institutional Profiles.

A Guide to Undertaking Biodiversity Legal and Institutional Profiles is the culmination of over two
years of work by the IUCN Environmental Law Centre (IUCN-ELC). It is the second in a series of
publications aimed at supplementing IUCN’s A Guide to the Convention on Biological Diversity
(Glowka, et al., 1994). This book is also intended to supplement National Biodiversity Planning and
UNEP’s Guidelines for Country Studies on Biological Diversity. It represents another example of
IUCN’s continuing commitment to assist the Parties as they implement the Convention on Biological
Diversity.

This new guide combines lessons learned in the field with desk-based research and comparative
analysis of existing legal and institutional reviews and planning documents. The primary aim of the
Profiles Guide is two-fold. First, it is designed to emphasise the central importance of reviewing laws
and institutions in national or sub-national biodiversity planning processes. Second, it is designed as
a source-book of practical “how-to” advice to planners and lawyers, while providing a general
understanding of the scope of undertaking a biodiversity legal and institutional profile. We hope this
guide will be useful to all people interested in implementing article 6 of the Convention, as well as
those generally interested in the Convention itself.

A Guide to Undertaking Biodiversity Legal and Institutional Profiles is a publication of the IUCN
Environmental Law Programme. We are very grateful to the German Bundesministerium fiir
Wirtschaftliche Zusammenarbeit (BMZ), for generously providing the financial support which made
the entire four year project possible, and to the Dutch Ministry of Development Cooperation for its
support to this publication.

Frangoise Burhenne-Guilmin
Head, IUCN Environmental Law Centre
Bonn, Germany
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1.0 Introduction

The Convention on Biological Diversity is a global
treaty premised on its Contracting Parties fulfilling
three objectives:

. conserving biological diversity;

. sustainably using the components of biological
diversity; and

. fairly and equitably sharing the benefits arising

from the use of genetic resources (article 1).

The Convention provides overall goals and policies
for its Parties to implement. Individual Parties deter-
mine how the majority of the Convention’s provisions
will be implemented. The primary focus of action
therefore is at the country level and, because eévery
Party’s situation is different, each Party will tailor
the Convention’s implementation to its own unique
situation.

Fulfilling almost every substantive obligation in the

1.1
Profiles

Biodiversity planning is a participatory, adaptive pro-
cess composed of seven steps (Miller and Lanou,
1995):

(1)  getting organised;

(2) assessment (sometimes called “stocktaking™);
(3) developing astrategy;

(4) developing a plan of action;

(5) implementation;

(6) monitoring and evaluation; and

(7)  reporting (see Figure 1)

Biodiversity legal and institutional profiles, and there-
fore this Guide, are designed for the assessment stage
in the biodiversity planning process. The legal com-
ponent of the assessment stage would collect infor-
mation to establish a knowledge base or baseline of
all laws and institutions in the country relevant to
biodiversity.

The profile may take the assessment stage one step
beyond simply establishing a baseline “snap-shot” of
the current legal and institutional situation in the coun-
try. It may also include an analysis of the “on-the-
ground” effectiveness of existing measures, includ-
ing identifying gaps and inconsistencies in legal and
institutional coverage (Section 3.0). The profile would
also provide recommendations for improving the
country’s legal and institutional framework with re-
spect to biodiversity.

The strategy step of the biodiversity planning pro-
cess is for priority setting. Here the responses to par-
ticular threats, including responses related to laws and
institutions, will be prioritised according to need, as

Convention on Biological Diversity requires planning,
the primary theme of article 6 (General Measures
for Conservation and Sustainable Use). Many Con-
vention Parties will fulfil article 6 by initiating bio-
diversity planning processes: completing biodiversity
country studies; undertaking biodiversity strategies
and implementing them through biodiversity action
plans. In so doing, these Parties will organise and
implement their approach to attaining the Conven-
tion’s three objectives.

Effective laws and institutions will be key mecha-
nisms for attaining the Convention’s objectives in
every Contracting Party. Therefore, legal and insti-
tutional profiles must be undertaken as part of the
biodiversity planning process to ascertain which laws
apply to and affect biodiversity and which institutions
oversee portfolios which intersect with biodiversity
conservation and the sustainable use of its compo-
nents,

Biodiversity Planning: The Context for Biodiversity Legal and Institutional

well as the resources available. The recommenda-
tions and follow-up activities proposed in the legal
and institutional profile (Section 6.0) should be tar-
geted to this stage of the planning process.

The step to develop a plan of action should then iden-
tify which institutions will take action and when. Ac-
tions may include revising, drafting, enacting and im-
plementing new laws. Other actions may include re-
vising the mandates of existing institutions, eliminat-
ing them or creating new institutions. In some situa-
tions it may be useful to draw up a separate action
plan for legal and institutional measures. The legal
and institutional profile will be a likely source of guid-
ance to draw from. An investment programme to
support the implementation of the legal action plan
could be developed and submitted to donors for fund-
ing.

For law, the implementation step and the subsequent
monitoring and evaluation step of a biodiversity plan-
ning process might respectively (1) launch the action
plan’s legal and institutional activities, and then, after
a period of time, (2) ascertain the on-the-ground ef-
fectiveness of implementation. Reporting to sub-
national, national or international fora — the final step
of the planning process — may be undertaken during
any of the six preceding stages.

Monitoring and evaluation provide the basis for a
“feed-back loop” where on-the-ground success is
judged. Lessons learned are used to fine tune future
implementation. The process should be immortalised
by legislation to ensure that it continues.



Undertaking Biodiversity Legal and Institutional Profiles

Figure 1. Basic Steps for Biodiversity Planning and its Relationship to the
Planning Tools: A Cyclical and Adaptive Process

STEP 1
- Getting Organised

STEP 2

Assessment

BIODIVERSITY
COUNTRY STUDY

STEP 7
—P Reporting

STEP 3
Developing a Strategy

NATIONAL BIODIVERSITY
STRATEGY

STEP 6

Monitoring and Evaluation

A

STEP 4

Developing a Plan of Action

NATIONAL BIODIVERSITY
ACTION PLAN

STEP 5

> Implementation

Source: Miller and Lanou, 1995



In fact, while a biodiversity planning process should
establish law as a key area to be addressed, law may
also be used to facilitate or immortalise the process
itself. For example, a new biodiversity planning law
may be needed to clarify institutional competencies
in the process, in other words, which ministry or
agency is to lead, which ministries should participate
and how civil society will participate (Section 3.4).
Legislation may also be needed to create the legal
basis for implementing a strategy or action plan or to
immortalise institutionally the biodiversity planning

process as a legally required cycle of activities
(Glowka, et al., 1994).

The process for undertaking a legal and institutional
profile could have two components. The first com-
ponent is a preparatory phase (Section 2.0) where,
among other things, the approach to undertaking the
profile is established. The second component is an
execution phase during which the review is actually
undertaken (Sections 3.0-6.0).

Step

genetic resources.

and sustainable use.

continued on the next page

Box 1. Understanding the Concept of Biological Diversity: An Important First

It is important for those undertaking the legal and institutional profile to understand the concept of biological
diversity prior to beginning. Armed with an understanding of the nature of biological diversity, the profile team
(Section 2.2) will have a better idea of how to prepare for and execute a legal and institutional profile.

Biological diversity is the frequency and variety of life in all its forms, levels and combinations. Rather than
describing the totality on Earth of all ecosystems, species and genomes, biological diversity describes the differ-
ences within and between them. In other words, biological diversity is an attribute of life, contrasting with the
components of biological diversity which are the tangible manifestations of life.

As an attribute of life, biological diversity can only be conserved by conserving and sustainably using its
components. Therefore, while the Convention on Biological Diversity defines biological diversity in terms of the
frequency and variety of life and the systems in which life exists, by necessity a country’s efforts to conserve
biological diversity will focus on its tangible manifestations such as ecosystems, populations of species and

The components of biological diversity might be, for example, a seed or the genetic material it contains, an elephant
or its tusks, maize growing in a field or a school of fish. Ecosystems, such as a wetland, the watershed of ariver, or
a biome such as a forest are also components of biological diversity. Agro-ecosystems, and domesticated or
cultivated species, are also components of biological diversity.

Biological diversity is most conveniently, but not exclusively, described in terms of three conceptual levels:

< ecosystem diversity: the frequency and variety of different ecosystems;
* species diversity: the frequency and variety of different species; and
* genetic diversity: the frequency and variety of different genes and/or genomes.

Biological diversity is a powerful new unifying concept. In contrast to more traditional sectoral approaches to
nature conservation, the biological diversity concept will help managers take a more holistic view of conservation

Shifting focus to the frequency and variety of life at ecosystem, species and genetic levels emphasises inter-
connectedness between those levels. For example, species-based approaches for conservation and sustainable
use can be strengthened when ecosystem diversity and genetic diversity considerations are factored in.

A larger scale view is also a more inclusive view. For example, traditional approaches to conservation and sustain-
able use may not have considered the critical role of pollinators or other less charismatic organisms in an ecosys-
tem such as soil biota. Furthermore, the bioclogical diversity concept allows the human dimensions of conservation
and sustainable use to be recognised and treated as part of the solution.

In the course of undertaking the legal and institutional profile, it may not be possible to find a single comprehen-
sive biodiversity law. In fact, since the entry into force of the Convention on Biological Diversity, few countries
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Box 1. Understanding the Concept of Biological Diversity: An Important First
Step

continued from the preceding page
have contemplated such laws. Instead, most countries have laws which concentrate on species and protected

areas. But these laws are a small piece of the larger scale legal and institutional situation in a country which affects
biological diversity. This larger view is what the profile team must uncover and evaluate.




2.0 Preparing for the Legal and Institutional Profile

2.1 Establish Political and Institutional Responsibility for the Profile

The biodiversity planning process is central to imple-
menting the Convention on Biological Diversity and
organising a country’s approach to biodiversity con-
servation, sustainable use of its components and ben-
efit-sharing for the use of genetic resources. High-
level political support is critical to preparing, imple-
menting and acting upon the strategy and action plan
which result from the process (Shine and Glowka,
1998). As important as determining which level of
government will undertake the overall biodiversity
planning process, a threshold issue is which level of
government will be responsible for a legal and insti-
tutional profile. This will likely depend on the coun-
try’s system of government.

Institutional responsibility for the legal and institutional
profile may depend on which tier of government has
competency for the components of biological diver-
sity, especially in Parties with a federal or decentral-
ised system of government (Shine and Glowka, 1998).

2.2 Establish the Profile Team

Careful thought must be given to who will undertake
a biodiversity legal and institutional profile. Ideally,
in-country lawyers should be used whenever possi-
ble (see Box 2). The lawyer or lawyers chosen should
understand the biodiversity concept (see Box 1).

In most cases, in-country lawyers are best placed to
obtain a country’s laws and analyse their effective-
ness. This is because in-country lawyers could be
expected to have a better sense of the country’s par-
ticular situation, therefore they would be better placed
to discover whether a particular law has been imple-
mented effectively in practice. They also should un-
derstand their country’s legislative process (Section
7.2) and customary practices better than an outside
consultant. Furthermore, they are also well-placed to
evaluate the institutions of the country.

Another decided advantage of in-country lawyers will
be the ability to speak the local language better than

Jurisdiction can be divided between national and sub-
national governments; elsewhere it may be completely
devolved to sub-national levels, including local gov-
ernmental authorities.

National Biodiversity Committees, inter-ministerial
commissions or other co-ordinating bodies for
biodiversity issues may be particularly well-placed to
take responsibility for and supervise the biodiversity
planning process (Shine and Glowka, 1998). They
may also be well placed to commission the legal and
institutional profile, while considering and acting upon
the subsequent recommendations prepared.

Where primary competence lies at sub-national level
it may be useful to harmonise the approach taken
through a set of general guiding principles promul-
gated at the national level (Shine and Glowka, 1998).
This would help make the sub-national profiles more
comparable and ensure consistency.

an outside consultant might. This should expand the
possibilities for in-depth analysis and communication.

When in-country lawyers are not available, legal ex-
perts knowledgeable about the region could be con-
sidered. They would be more likely to be familiar with
the circumstances of the project country than would
international experts from outside the region.

The legal and institutional profile exercise can help
develop new, or mobilise existing, legal expertise in
the country. This expertise may be then drawn upon
throughout the biodiversity planning process or later,
for example, to draft new legislation in response to a
subsequent biodiversity action plan. Where experts
from outside the country are used, it would be useful
whenever possible to team them up with an in-coun-
try lawyer interested in environmental law, even if
the latter does not have formal training in environ-
mental law.

country lawyer.

continued on the next page

Box 2. Getting the Right People for the Legal and Institutional Profile

The biodiversity legal and institutional profiles project of IUCN, which involved Bangladesh, Cuba and The
Gambia, relied on three legal consultants with different backgrounds: a public interest litigator working for a
national non-governmental environmental organisation; a lawyer working within a national environmental minis-
try; and an outside international legal consultant with extensive knowledge of the country who worked with an in-
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Box 2. Getting the Right People for the Legal and Institutional Profile

continued from the preceding page

The environmental advocate found the experience very worthwhile because the project taught him new analytical
research skills different from those required in his advocacy work. In addition, he found that his reputation as a
public interest litigator enabled him to obtain information that might not normally be obtainable in his country,
although he acknowledged that this could also work to a practitioner’s detriment.

The ministerial lawyer found that being an “insider” gave him excellent access to governmental documents and the
expertise of his colleagues within his ministry. This was especially useful for gaining feedback on early drafts of his
work. He also noted that undertaking the profile, and ultimately implementing any recommendations in the profile
report, may be much easier if the profile exercise is developed with and supported by the governmental authorities
overseeing environmental portfolios.

By teaming-up with and establishing a strong working relationship with a young justice ministry lawyer who did
not have any formal environmental legal training, the international consultant was able to build a significant, low
cost training component into his profile work.

With the experience she gained, the in-country lawyer later went on to participate in other environmental law-
related activities within her country. She was also able to subsequently participate in and actively contribute to the
United Nations Environment Programme’s Global Training Programme in Environmental Law and Policy. By col-
laborating with an in-country lawyer, the international consultant demonstrated that meaningful work could still be

undertaken by someone not based in the country.

The preceding suggestions assume that a lawyer or
lawyers will be retained to do a single comprehen-
sive legal and institutional profile. However, a profile
can be undertaken in many different ways depend-
ing on the circumstances of the country concerned.
This guide only suggests one approach.

It may be useful to consider expanding the profile
team to include disciplines other than law. Opening
the profile team to non-lawyers, and the variety of

2.3 Define the Methodology of the Profile

The profile team should be responsible for defining
the methodology for the profile. Defining the meth-
odology is a task which includes determining such
things as the procedural steps of the profile process
(Section 2.3.1), defining the scope of the profile (Sec-

perspectives and experiences on the country’s bio-
logical diversity and laws that it will bring, should help
uncover why a particular legal and institutional ap-
proach may or may not be working on the ground. A
multi-disciplinary team might include members with
backgrounds in law, planning, economics and biology
(Shine and Glowka, 1998). Representatives from the
private sector and civil society, in particular indigenous
and local communities, might also be considered.

tion 2.3.2) and identifying relevant sources of law
(Section 2.3.3). It also includes setting the general
parameters for establishing and evaluating the knowl-

‘edge base (Section 3.0).

2.3.1 Determine the Procedural Steps of the Profile Process

Figure 2 gives one example of the possible proce-
dural steps involved with carrying out a legal and in-
stitutional profile. It depicts the review as an ongoing
or cyclical process with three basic steps:

Step 1: establishing a knowledge base of laws and
institutions relevant to biodiversity;

Step2: evaluating the knowledge base; and

Step 3: recommending necessary legal and institu-

tional changes.

The profile team may choose to begin the profile
anywhere within the cycle depending on the situ-
ation of the country and the wider environment
and development policy context in which the coun-
try finds itself.

The wider policy context for undertaking a legal and
institutional profile can assist greatly the profile team
in its work. For example, lessons can be learned,
sources of information can be identified and the legal
and institutional basis for synergy across sectors can
be uncovered.
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Undertaking Biodiversity Legal and Institutional Profiles

Some countries may have already established and
evaluated scientific, legal and institutional knowledge
bases as a result of creating environment and devel-
opment strategies and action plans in other contexts.
These include National Strategies for Sustainable
Development (undertaken pursuant to Agenda 21
(Chapter 8.7)), National Conservation Strategies (un-

2.3.2 Define the Scope of the Profile

The usefulness of a biodiversity legal and institutional
profile will depend on many variables. But properly
defining the scope of the profile is perhaps the most
important initial task in the process to define the pro-
file methodology.

An important threshold issue is reaching a common
understanding of what is meant by “biodiversity” (see
Box 1). Ataminimum, this should be consistent with
what is meant by biodiversity in the larger planning
process. Article 2 of the Convention on Biological
Diversity provides an important departure point for
considering this question.

Ideally, the profile team would collect information to
establish a knowledge base or baseline of informa-
tion on all laws and institutions in the country which
affect or are likely to affect biodiversity, in other words,
all laws and institutions relevant to biological diver-
sity. Since this could be very ambitious, the scope of
the undertaking will likely depend on the financial
resources and time available. o

Practitioners will quickly discover that in some coun-

tries the scope is potentially overwhelming, especially
because biodiversity issues cut across many sectors
— some obvious and some not so obvious (Section
5.0). Therefore, the scope of the legal and institu-
tional profile should also depend on the scope of the
overall biodiversity planning process, which at a mini-
mum, should take as its basis the obligations in the
Convention on Biological Diversity (see Appendix 1).
Another approach might be to concentrate the legal
and institutional profile on the priorities determined in
the biodiversity strategy developed by the planning
process.

Whatever approach is ultimately taken, the profile

2.3.3 Identify Sources of Law

Related to defining the scope of the profile is identi-
fying sources of law for the profile team to review.
For the purposes of this publication the term “law”
will reflect a broad meaning.

The sources of law for a biodiversity legal and insti-
tutional profile are both statutory and non-statutory.
They may include international obligations, constitu-

dertaken since 1980, with guidance from ITUCN,
UNEP and WWF) and National Environmental Ac-
tion Plans (associated with World Banking funding).
Sectoral strategies and action plans associated with
other international agreements and processes, such
as the Wetlands, Desertification and Climate Change
Conventions may also be relevant.

should at least go beyond the traditional areas of na-
ture conservation, such as protected area and wild-
life laws, and attempt to review all “biodiversity-re-
lated” laws and institutions, in other words, those re-
lated to ecosystems, species and genetic resources
(Section 4.0 and Figure 3).

In many cases, the loss of biological diversity is the
unintended consequence of human activities. Conse-
quently, the profile should also address the legal and
institutional measures applicable to sectoral activities
which affect biological diversity (Section 5.0 and Fig-
ure 3). Such an approach would be consistent with
two of the most important obligations in the Conven-
tion: (1) identifying processes and categories of ac-
tivities which have or are likely to have significant
adverse impacts on the conservation and sustainable
use of biological diversity (article 7(c)) and (2) regu-
lating or managing the processes and categories of
activities identified (article 8(1)).

The sectors which are most relevant will be country-
specific. The threats to biodiversity that they pose
should be identified in another component of the
biodiversity planning process. In fact, fulfilling arti-
cles 7(c) and 8(1) should be at the very heart of the
biodiversity planning process.

Importantly, the legal and institutional profile will also
provide an opportunity to identify all of the country’s
international obligations relevant to biodiversity: those
which are biodiversity-related and those related to
sectors which affect biodiversity (Section 3.1.3). The
profile should be used to compile international agree-
ments that the country has ratified or acceded to. It
should then assess their implementation status, includ-
ing supporting legislation. The information gathered
may be relevant to other components of the bio-
diversity planning process.

tional provisions, primary legislation (e.g., statutes),
secondary legislation (e.g., administrative regulations),
common law (including case law), formal government
policies, municipal regulations, ministerial technical/
planning guidelines, government contracts and con-
cessions, customary laws and practices and applica-
ble religious norms (Shine and Glowka, 1998).



Figure 3. Establishing a Knowledge Base of Legal and Institutional
Measures Relevant to Biological Diversity

* Obligations under international law
» Primary legislation (statutes)

* Common law (including case law)
*  Municipal regulations

* Customary laws and practices

* Relevant religious norms

Possible Sources of Law (§ 2.3.3)

Relevant constitutional provisions
Secondary (implementing) legislation
Formal government policies

Ministerial technical/planning guidelines
Contracts and concessions

Identify and Evaluate
Biodiversity-related Legal and
Institutional Measures (§ 4.0)

» Ecosystem-based measures
» Species-based measures
» Genetic resource-based measures

Source: Adapted from Shine and Glowka, 1998

Identify and Evaluate Legal and
Institutional Measures Applicable
to Sectoral Activities Affecting

Biodiversity (§ 5.0)
* agriculture *  mining
» fisheries * navigation
* forestry e tourism
* public health * trade
* energy * transport
* industry * water

* investment
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The checklist will need to be evaluated and adapted
by the profile team depending on the country’s par-
ticular system of government, for example, whether
it is centralised or decentralised.

International obligations, constitutional provisions and
primary legislation are the most obvious sources of
law for the profile team to collect and subsequently
evaluate. Secondary legislation, such as administra-
tive regulations, may be the ultimate reflection of the
implementation status of primary legislation, aside
from measuring actual on-the-ground impact.

For example, one IUCN legal consultant noted that
he believed that his country had all the necessary
statutory laws in place to conserve biological diver-
sity. He explained however that implemeritation was
ineffective because administrative regulations called
for in the legislation had not been written. This was
because, in many cases, the legislation failed to des-
ignate the institution charged with implementation. As
a result, regulations were never written and the pri-
mary legislation was not implemented. It consequently
had no effect on the ground. Where administrative
regulations do exist, the profile team will need to ex-
ercise discretion as to the depth of analysis because
of their potential great detail.

Formal government policies, ministerial technical/
planning guidelines and government contracts and
concessions are another potential source of princi-
ples upon which law and governmental actions may
be based. Depending on the country, these may even
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be enforceable in the courts. Therefore, they should
not be overlooked.

Also not to be overlooked to the extent possible, un-
written customary laws and practices of indigenous
and local communities may be enormously important
to conserving biological diversity, sustainably using
its components and ensuring benefits for the use of
genetic resources, as well as related indigenous and
local knowledge. Even where formal legislation ex-
ists, customary laws and practices may be the pri-
mary source of law governing the actions of indi-
viduals within these communities, especially with re-
gard to biological resources.

Depending on the country, religious norms may be
equally significant to the legal and institutional pro-
file. For example, Islamic law reflects principles for
conserving the environment (Bagader, et al., 1994)
which may be applicable in the country studied and
are therefore relevant to the legal and institutional
profile.

Once the preparatory phase has been completed, the
profile team can carry out the profile using its chosen
methodology. Sections 4.0-6.0 describe the three pos-
sible steps of the review process in greater detail: (1)
establishing and (2) evaluating a knowledge base and
(3) making recommendations. For clarity, the first two
steps are discussed together. General parameters for
establishing and evaluating the knowledge base are
considered in Section 3.0.



3.0 General Parameters for Establishing and Evaluating the

Knowledge Base

When establishing a knowledge base of laws and in-
stitutions relevant to biodiversity, it may be useful con-
ceptually to create two sub-categories:

(1) “biodiversity-related” legal and institutional
measures (Section 4.0); and

(2) legal and institutional measures applicable to
sectoral activities affecting biological diversity
(Section 5.0).

Once the profile team has established a knowledge
base, it can evaluate the legal and institutional meas-
ures identified. The two primary objectives of the
evaluation phase should be:

. Assessing the effectiveness of existing
biodiversity-related legal and institutional
measures in supporting biodiversity conserva-
tion and the sustainable use of its components,
including benefit-sharing for the use of genetic
resources; and

. Analysing how legal and institutional measures
applicable to sectoral activities contribute to
the loss of biological diversity by those
activities.

The basic idea behind the evaluation is to identify
gaps, overlaps and inconsistencies. These should then
be described in the profile. This is necessary before
the profile team can develop recommendations for
needed legal and institutional changes (Section 6.0).

While undertaking its evaluation, the profile team
should be mindful that laws and institutions in many
countries have traditionally evolved in piecemeal fash-
ion. Typically, there is little cross-sectoral co-ordina-
tion and few, if any, direct references to biological
diversity. Consequently, the profile team should be
on the look out for legal and institutional conflicts which

3.1
Genetic Resources

A threshold issue for the profile to address is whether
the laws reviewed designate a particular institution
or institutions to implement them. It should identify
gaps or conflicts in jurisdiction which ultimately af-
fect biological diversity.

The profile term should keep in mind the two types
of jurisdiction institutions can have: (1) subject-mat-
ter and (2) territorial. Subject-matter jurisdiction re-
fers to an institution’s power to address a particular
subject. The subject-matter could be, for example,

make it difficult to achieve conservation and sustain-
able use, and, in particular, to regulate or manage
potentially damaging activities (Shine and Glowka,
1998).

As part of its evaluation, the profile team should also
seek out a number of factors which may limit the
effectiveness of existing legal and institutional meas-
ures. These include:

weak or incomplete laws;

ineffective institutions;

jurisdictional conflicts; and

problems with implementation (Shine and
Glowka, 1998). '

The Convention on Biological Diversity highlights a
number of other issues which can be considered by
the profile team while it evaluates the effectiveness
of existing laws and institutions. These are described
in Sections 3.1 through 3.14. Depending on the ap-
proach taken by the profile team, these can be con-
sidered separately as stand alone issues since they
have their own legal and institutional basis, or as is-
sues cross-cutting to both biodiversity-related and
sectoral legal and institutional measures.

In some cases, these issues may be already ad-
dressed in framework, enabling or stand alone envi-
ronmental laws. Biodiversity and sectoral laws may
either refer back to the more detailed provisions found
in these other laws or they may expand upon them in
order to advance particular biodiversity considera-
tions.

It will be up to the profile team to decide how best to
organise and present cross-cutting issues, keeping in
mind that it is important to minimise redundancy in
the profile report.

Institutional Jurisdiction Over Ecosystems, In-situ and Ex-situ Species and

game or non-game species; jurisdiction based on en-
vironment (e.g., terrestrial, aquatic or marine) or ac-
tivities (e.g., hunting, fishing or forestry).

Territorial jurisdiction refers to the geographical area
over which an institution has authority. Issues of ter-
ritorial jurisdiction arise in both unitary and federated
or regionalised States (de Klemm, 1993). Therefore,
a State’s constitution may be the primary source of
law to ascertain the situation.

11
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3.2 Planning Processes and Integration (Sectoral and Cross-sectoral) (articles

6(a) and (b) and 10(a))

Planning is at the heart of implementing the Conven-
tion on Biological Diversity (article 6(a)). The Con-
vention also requires Parties to integrate biodiversity
considerations into other sectoral and cross-sectoral
plans, programmes and policies (article 6(b)). Fur-
thermore, conservation and sustainable use of bio-
logical diversity is to be integrated into national deci-
sion-making (article 10(a)).

3.3

The Convention’s identification and monitoring re-
quirements (article 7) can be interpreted as self-ex-
ecuting. However, there may be existing stand alone
laws or legal provisions in the country which already

Written policies, legislation and administrative regu-
lations are likely to be central to all of these issue
areas and should be highlighted in the profile. In ad-
dition, opportunities for inter-agency cooperation, and
obstacles to it, are areas that the profile team should
be watching for and recording, especially when there
may be a variety of policies, legislation and institu-
tions dealing with environmental management and
natural resource management which may adversely
impact biological diversity (Section 7.3).

Identification and Monitoring (article 7)

require identification and monitoring. These should
be identified and evaluated in the profile for their ap-
plicability to biological diversity. The responsible agen-
cies to undertake this should also be identified.

3.4 Public Participation and Access to Information

Public participation is recognised as an essential ele-
ment of any approach to decision-making on biodi-
versity. The Convention on Biological Diversity re-
quires public participation only “as appropriate” in
article 14(1)(a) (environmental impact assessment),
even though public participation is relevant to many
other aspects of the Convention’s implementation.

For example, public participation is extremely impor-
tant in biodiversity planning (article 6), creating and
managing protected areas (article 8(a) and (b)), res-
toration efforts (articles 8(f) and article 10(d)), any
regulatory measures taken to conserve biodiversity
and sustainably use its components, developing in-
centive measures (article 11), public education and
awareness (article 13) and access to genetic re-
sources (article 15). The participation of indigenous
and local communities in biodiversity management
decision-making, and in managing natural resources
whose use could adversely affect biodiversity, is also
important to the implementation of article 8(j) (re-
spect, preserve and maintain the knowledge, innova-
tions and practices of indigenous and local communi-
ties) and article 10(c) (protect and encourage the
customary use of biological resources). To make pub-
lic participation meaningful it must be coupled with

3.5 Indigenous and Local Communities

Some of the options a Contracting Party may choose
to fulfil its obligations under the Convention on Bio-
logical Diversity with respect to indigenous and local
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access to environmental information held by the gov-
ernment.

For public participation to be effective it should be
provided for in law. To ensure meaningful participa-
tion, legislation should specify to what extent deci-
sion makers are to take the views of the public into
consideration in their decision-making.

The profile should describe how public participation
is ensured in the country, for example, whether civil
society may associate in non-governmental organi-
sations. In addition, the profile should describe and
evaluate whether civil society has access to environ-
mental information, the procedures for gaining ac-
cess including the terms or conditions of access. The
profile team can refer to principles set out in the
United Nations Economic Commission for Europe’s
Convention on Access to Information, Public Par-
ticipation in Decision-making and Access to Justice
in Environmental Matters (1998).

The issue of access to judicial and administrative
channels for redress and remedy or vindication of
the public interest is also a facet of public participa-
tion and should be described and evaluated in the pro-
file.

communities may need to be implemented in con-
Jjunction with laws which provide individuals or com-
munities certain rights.



These could be related to the ability to associate,
maintain culture, own and use land and natural re-
sources, control and protect intellectual property, have
legal personality and be legally recognised. The
biodiversity legal and institutional profile should ad-
dress these areas.

If possible, the profile should also highlight the inter-
face between statutory law and customary, cultural
or religious norms. This is particularly relevant where
a country has plans to decentralise biological re-
sources management to the Jocal level. National or
sub-national law can either encourage or discourage

3.5.1

The knowledge, innovations and practices of indig-
enous and local communities relevant to conserva-
tion and sustainable use of biological diversity are to
be respected, preserved and maintained by Parties
to the Convention on Biological Diversity (article 8(j)).

3.5.1.1

these arrangements, while customary, cultural or re-
ligious norms may provide a useful basis with which
to supplement formal legislation.

Many countries are decentralising biological resource
management to the local level by entering into col-
laborative or co-management arrangements with in-
digenous and local communities. The legal basis for
these arrangements might be reviewed to determine
their efficacy and whether existing laws and institu-
tions encourage or discourage their formation and
execution.

Knowledge, Innovations and Practices (article 8(j))

In addition, their wider application is to be promoted
and equitable benefit-sharing with the holders of
knowledge, innovations and practices is to be encour-
aged. The profile should reflect what legal mecha-
nisms are in place to ensure these three points.

Exchange of Indigenous and Local Knowledge (article 17(2)) and

Cooperation to Develop and Use Traditional and Indigenous

Technologies (article 18(4))

Exchanging indigenous and local knowledge, devel-
oping and using indigenous technologies and notions
of benefit-sharing imply that the availability of infor-
mation not already in the public domain is subject to
the prior informed consent of a community or indi-
viduals which hold the knowledge and technology.

The profile should examine statutory and customary
legal mechanisms to ensure prior informed consent
and equity, including the availability of traditional and
non-traditional forms of intellectual property rights and
contractual mechanisms.

3.5.2 Customary Use of Biological Resources (article 10(c))

Customary use of biological resources is to be en-
couraged by each Contracting Party to the Conven-
tion on Biological Diversity, provided it is consistent
with biological diversity conservation and sustainable
use objectives (article 10(c)).

Modern laws, institutions and biological resource
management practices rarely recognise customary
uses. In many cases they conflict with indigenous
and local community norms such as community dis-
pute settlement. There are important conflicts with

3.6 BResearch and Training (article 12)

The research and training obligations of the Conven-
tion (article 12) may be interpreted as self-execut-
ing. However, national research and training policies
and enabling legislation may still be relevant.

For example, legislation may be important in estab-

communal ownership and resource use as well (Sec-
tion 3.11).

The profile should highlight which laws and institu-
tions create such conflicts over controlling and man-
aging biological resources. These could be contrasted
with measures which actually facilitate customary use.
This issue could be treated as a cross-cutting issue in
the context of ecosystem, species or genetic resource-
based measures (Section 4.0).

lishing national research priorities for biodiversity and
creating public research and training institutions and
programmes. It may also be relevant to allocating
public funding for biodiversity research and training.
Therefore the profile should address research and
training.
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3.7 Public Education and Awareness (article 13)

The Convention’s public education and awareness
obligations (article 13) may be interpreted as self-
executing. However, the profile team should be aware
that a country’s national educational policies, espe-
cially for environmental curricula, may be anchored
in legislation. Public awareness programmes may also
have a legislative basis. In both cases, institutions to

oversee the country’s approach to public education
and awareness should be designated. Public educa-
tion and awareness is also related to civil society’s
access to environmental information and public par-
ticipation (Section 3.4). For all of these reasons, pub-
lic education and awareness on biological diversity
may be a relevant issue for the profile to address.

3.8 Technology Transfer (articles 16 and 19)

Technology transfer is potentially a very broad area
for the profile to address. The profile team must take
care not to lose focus.

The Convention focuses on (1) technologies relevant

3.8.1
(article 16(1))

Legal and institutional measures for facilitating trans-
fer of technologies in recipient countries should be
addressed by the profile. If relevant, the role of the
country as a supplier of technology may also be ad-
dressed.

There are many different ways to facilitate access
to and transfer of technology. As a first step to un-
derstanding a country’s particular approach, the pro-
file should review existing policies and practices, es-
pecially in the areas of biodiversity research and tech-
nical and scientific cooperation (between States). This

3.8.11
Technology (article 16(1))

Technology transfer is not necessarily a benign proc-
ess or activity. The use of transferred technologies
can have adverse effects on biological diversity. The
profile should highlight whether the country has any
legal or institutional mechanisms, such as environ-

to the conservation of biological diversity; (2) tech-
nologies relevant to sustainable use of the compo-
nents of biological diversity; and (3) technologies that
make use of genetic resources (article 16(1)).

Providing or Facilitating Access to Environmentally Sound Technologies

information could be taken from other components
of the biodiversity planning process.

There are also indirect intersections with such areas
as taxation and economic incentives, foreign invest-
ment rules, trade assistance, intellectual property
rights protection and collaborative research and de-
velopment arrangements which could be explored by
the profile team. It is particularly relevant to ascer-
tain what bilateral or multilateral agreements the coun-
try has entered into for technical and scientific coop-
eration on biological diversity.

Rules to Assess the Environmental Soundness of Transferred

mental impact assessment or environmental audit, for
ascertaining the environmental soundness of technol-
ogy both before and after it is transferred and used.

3.8.2 Adequate and Effective Protection of Intellectual Property Rights for
Formal and Informal Technologies (article 16(2))

Intellectual property rights are private legal rights
which apply to the intangible human contribution which
is needed for creating innovative technologies. Leg-
islation and case-law create the legal right and de-
fine its scope.

Three types of intellectual property particularly rel-
evant to the Convention on Biological Diversity are
patents, trade secrets and plant variety protection.
New forms of intellectual property may need to be
created or new applications of existing contractual

14

tools such as know-how agreements and trade se-
cret protection may need to be used to give greater
control to indigenous and local communities over their
knowledge, innovations and practices.

Although most technology relevant to the conserva-
tion of biological diversity is in the public domain
(Mugabe and Clark, 1996), including biotechnology,
the profile should still briefly describe and evaluate
the country’s intellectual property system, especially
with regard to biotechnology.



3.8.3 Access to and Transfer of Technology Using Genetic Resources with
Countries of Origin of Genetic Resources (articles 16(3) and 19(2))

Access to and transfer of technology using genetic
resources with the countries providing genetic re-
sources is a sub-set of the more general Convention
technology transfer obligations. It is also related to
benefit-sharing issues raised under article 15 (Sec-
tion 4.3).

The profile should ascertain whether the country has
any particular laws and institutions in place to ensure
that these technologies are shared. This could also
be addressed in the profile’s analysis of access to
genetic resources.

3.8.4 Private Sector Facilitation of Access to, Joint Development and Transfer of
Technology (articles 10(e), 16(4) and 19(3))

The private sector is an important primary source of
technology, especially biotechnologies using genetic
resources. The profile should highlight whether there

3.8.4.1

Trans-national corporations operate in most countries
and overseas development agencies operate in de-
veloping countries and those with transition econo-
mies. Both are involved in technology transfer. Even
though they are not directly mentioned in the Con-
vention on Biological Diversity, their activities can
have great impact on a country’s biological diversity.

3.9 Information Exchange (article 17)
Parties to the Convention on Biological Diversity are
required to facilitate information exchange on
biodiversity from all publicly available sources (arti-
cle 17(1)). The Convention provides a short list of
indicative thematic areas (article 17(2)).

The obligation focuses on information exchange be-
tween Parties. However, information exchange within
a country is also important especially for public par-
ticipation in decision-making (Section 3.4) and public
education and awareness (Section 3.7). Both situa-
tions should be addressed by the profile.

3.10 Incentive Measures (article 11)

Economics is a driving force behind the loss of bio-
logical diversity; it may also be the key to stemming
it. The Convention on Biological Diversity does not
mention economics directly. Instead the theme is
picked up in article 11 which addresses economically
and socially sound measures which act as incentives
to conserve and sustainably use biological diversity.

Though not defined in the Convention, in practice the
term “incentive measures” includes incentives, disin-
centives and perverse incentives. Most will have a
legal basis since law is typically necessary to create

are policies, legislation or incentives in place to facili-
tate the transfer of privately developed technologies.

Rules on Technology Transfer by Trans-national Corporations and
Overseas Development Agencies

The profile could highlight whether the country has
laws in place to ensure that the technology trans-
ferred by trans-national corporations and overseas
development agencies is subject to the same envi-
ronmental rules on technology transfer, including en-
vironmental impact assessment, as other organisa-
tions located within the country.

The obligation to “facilitate” information exchange
could imply creating an enabling legal and institutional
framework. It could also imply that obstacles should
be removed which prevent or impede information
exchange.

Some obstacles could have a legal and institutional
basis, therefore the profile should highlight what these
are. For example, legislation may impede access to
biodiversity-related information. Institutions may lack
clear competence to disseminate information or com-
petencies may overlap.

and implement them. Political considerations, legisla-
tion and institutional conflicts can impede reform ef-
forts.

Incentives encourage particular behaviour which
should lead to biological diversity’s conservation and
sustainable use. Disincentives discourage behaviour
which results in biological diversity’s loss.

An example of the former is tax incentives to en-

courage a particular land use which conserves bio-
logical diversity. An example of the latter is making
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the “polluter pay” to discharge pollution into a water-
way where aquatic biodiversity could be threatened.
A corollary is creating fee structures for using par-
ticular biological resources, land or sea areas or eco-
system services and functions which fully reflect their
values (to the extent practicable).

Perverse incentives are incentives which encourage
the loss of biological diversity. Many perverse incen-
tives are very often instituted for perfectly valid po-
litical or social reasons, such as providing subsidies
to clear land for agriculture or to capitalise a fishing
fleet. Identifying and then eliminating or minimising
perverse incentives may be the single most impor-
tant step a country can take to stem the loss of bio-

3.11 Tenure and Usufruct

Tenure and usufruct are not addressed in the Con-
vention on Biological Diversity even though they are
issues fundamental to conservation and sustainable
use. They are particularly relevant to implementing
article 10(c) (customary use of biological resources)
and article 11 (incentive measures) (Sections 3.5.2
and 3.10).

Tenure is the body of rights which individuals and
communities have in land and sea areas, as well as
the natural resources found there. Usufruct, distinct
from ownership, describes individual and community

3.12 Financial Resources (article 20(1))

Each Contracting Party to the Convention on Bio-
logical Diversity undertakes to provide financial sup-
port and incentives for national activities intended to
achieve the Convention’s objectives (article 20(1)).
Because the obligation refers to both money and in-
centives there are natural overlaps with article 11 on
incentive measures (Section 3.10).

A primary goal of the overall biodiversity planning
process should be to examine how existing national
conservation funds are spent and whether they can
be spent more wisely — either more cost effectively
or on higher priority conservation issues. The exami-
nation should take into consideration other govern-
ment expenditures which directly or indirectly impact
biological diversity positively or negatively. How these
expenditures could promote conservation and sustain-
able use should be identified. Innovative funding
mechanisms could be explored.

Allocating financial resources to biodiversity inter-
sects with legal and institutional mandates and is rel-
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logical diversity. In addition, eliminating or minimising
perverse incentives is an important prerequisite to
implementing effective biodiversity-friendly incentive
and disincentive measures.

The profile should briefly describe the political, legal
and institutional basis for incentives, disincentives and
perverse incentives in the country. Possible areas for
review include laws on agriculture, fisheries, forestry,
pollution control, tourism and transport. Other areas
which could be reviewed include laws for natural
resource use or extraction, taxes, investment and
trade including a country’s system of tariffs and du-
ties on imported and exported biological resources.

rights to use particular areas or resources owned by
another. I1l-defined tenure and usufruct rights can en-
courage the over-exploitation of biological resources
and ecosystems.

Tenure and usufruct have their origins in statutory
and customary law. The profile should describe the
Systems operating in the country. It will also be nec-
essary for the profile to evaluate how the existing
tenure arrangements, including conflicts between the
statutory and customary systems, affect biological
diversity.

evant to completing a biodiversity legal and institu-
tional profile. The profile team, however, must exer-
cise discretion in addressing this issue as it may be
very easy to lose focus. :

In conjunction with other components of the
biodiversity planning process, the profile team could
explore the legal basis for appropriating financial re-
sources to biodiversity-related institutions and pro-
grammes within the country. Laws related to placing
amore accurate or fuller value or price on biological
resources and national “green” accounting policies
could be described. Related areas include the legal
basis for levying fees on natural resource extraction
industries or on other users of areas under govern-
ment control as part of granting concessions; direct-
ing benefits back to local communities; and linkages
between development projects and conservation. It
may also be relevant to determine whether national
environmental funds can be established and what laws
exist or may be needed to enable this.



3.13 Cooperation (articles 5, 8(m), 9(e), 10(e), 12(c), 13(b), 14(1)(c-e) and 18(2)(4)(5)

and 26)

The Convention on Biological Diversity uses the term
“cooperation” in the traditional sense to describe re-
lationships between States. It also uses it in a non-
traditional sense to describe relationships between
government and different private actors within the
State.

In terms of approach, the profile team could address
cooperation generally in a separate section of the

profile report. Alternatively, cooperation in the con-
text of particular thematic areas, such as ecosystem
or species-based measures, could be addressed un-
der the appropriate topic. For example, a section on
species-based measures could highlight the interna-
tional agreements the country is party to and what
specific measures have been undertaken since the
agreement was ratified, including enacting and im-
plementing enabling legislation.

3.13.1 International Cooperation Between States

International cooperation takes place on a bilateral
or multilateral basis between States. Bilateral coop-
eration may be manifested in a legal instrument be-
tween two States. States can also cooperate multi-
laterally by participating in international organisations
or negotiating and ratifying international agreements.

Operationalising international cooperation may require
implementing or enabling legislation. The profile
should highlight the biodiversity-related and sectoral
co-operative arrangements the State has entered into.
The Convention on Biological Diversity provides a
broad outline of themes upon which cooperation could
be based.

For example, Convention Contracting Parties are re-
quired to cooperate in:

. areas beyond the limits of national jurisdiction
and in matters of mutual interest (article 5);
. financial and other support for in-situ

conservation and ex-situ conservation (articles

8(m) and 9(e));

. use of scientific advances in biological diversity
research (article 12(c));

. developing educational and public awareness
programmes (article 13(b)); and

. technical and scientific matters (article 18).

The profile team could review these areas by gener-
ally identifying the areas of cooperation, the affili-
ated institutions and whether there are supporting
laws.

The profile report should also describe problems which
may generally impede international co-operative ef-
forts from being initiated or fulfilled with regard to
biodiversity. For example, the profile might describe
what problems may exist in ratifying biodiversity-re-
lated legal instruments and subsequently implement-
ing them.

3.13.1.1 Co-operative Actions When Biological Diversity is Threatened (article

14(1)(c-e))

The Convention on Biological Diversity requires Par-
ties to promote a number of co-operative actions in
instances when biological diversity is threatened.

For example, information exchange, notification and
remedial procedures when activities threaten the bio-
logical diversity of other States or areas beyond the
limits of any national jurisdiction are all required by
the Convention on Biological Diversity (articles
14(1)(c) and (d)). Parties are also to promote na-

tional arrangements for emergency responses to ac-
tivities or events threatening biological diversity (arti-
cle 14(1)(e)).

The profile should indicate what measures a country
has taken in these areas as many of these will likely
intersect with a country’s particular internal policies,
laws and institutions as well as bilateral or multilat-
eral arrangements.

3.13.1.2 National Reporting to Intergovernmental Bodies (article 26)

States party to different multilateral environmental
agreements, or as members of intergovernmental or-
ganisations, may be faced with a bewildering array
of reporting requirements to the respective govern-
ing bodies. Clear institutional competencies for re-

porting, elaborated in national legislation, may be re-
quired when more than one agency in a country deals
with natural resource management issues, such as
biodiversity.
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Laws may also specify mechanisms for inter-agency
co-ordination. The profile could highlight whether
these will also contribute to integrating conservation
and sustainable use into sectoral and cross-sectoral

plans, programmes and policies (article 6(b)). It could
also contribute to more integrated decision-making
(article 10(a)).

3.13.2 “Intra-national Cooperation” Between Government and the Private Sector

(article 10(e))

The role of the private sector in biodiversity conser-
vation and sustainable use is increasingly recognised.
Article 10(e) of the Convention encourages Parties
to develop cooperation between governmental au-
thorities and the private sector to develop sustainable
use methods.

A threshold question is defining “private sector”.
Business and industry come to mind immediately, but
the term might also include non-governmental organi-

sations, communities and individuals.

Intra-national cooperation can take many legal forms
including elaborating contractual agreements, volun-
tary agreements, codes of conduct, creating incen-
tive measures and enacting legislation. The profile
might identify which private sector co-operative ef-
forts exist, which laws enable such activities, which
governmental institutions are involved and the instru-
ments used to define the cooperation.

3.14 Sanctions, Remedies and Enforcement

Sanctions, remedies and enforcement are not ad-
dressed by the Convention on Biological Diversity
unless one considers them to be related to either dis-
incentive measures (i.e., to discourage behaviour
damaging to biodiversity) or perverse incentives (i.e.,
if they don’t exist or are ineffectively applied). In this
sense, therefore, they could be addressed under arti-
cle 11 (Incentive Measures). Sanctions, remedies and
enforcement, along with the related matter of access
to the court system on environmental matters (Sec-
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tion 3.4), are essential components of biodiversity man-
agement regimes.

The profile should review sanctions and remedies
contemplated by biodiversity-related laws and laws
of sectoral activities affecting biological diversity. It
should also address enforcement issues, noting why
particular laws may or may not be effectively en-
forced.



4.0 Identify and Evaluate Biodiversity-related Legal and

Institutional Measures

Biodiversity-related legal and institutional measures
are those which directly promote conservation and
sustainable use. They include those laws and institu-
tions which directly support the implementation of the
Convention on Biological Diversity as well as other
biodiversity-related international instruments.

All countries have some form of environmental leg-
islation and administration which is or can be used to
support conservation and sustainable use, although
relatively few have enacted special biodiversity laws.
Depending on the country, conservation and sustain-
able use measures may be contained in national and
sub-national laws and regulations on environmental
protection, nature conservation, protected areas, land-

4.1

The Convention on Biological Diversity generally re-
quires each Contracting Party to promote ecosystem
and natural habitat protection (article 8(d)). Such area-
based measures are to be undertaken both inside and
outside protected areas. The areas protected can
encompass entire representative or unique ecosys-
tems, a composite of ecosystems or smailler portions,
such as species habitat.

This obligation can be broadly interpreted to require
the sustainable use of ecosystems as a necessary
pre-requisite. Although the Convention does not ex-
plicitly require this, the wise use of wetlands require-
ment under the Ramsar Convention does embody the
concept of sustainable use of ecosystems.

The legal and institutional aspects of ecosystem or
area-based conservation start with physical planning
and ecological zoning. They involve establishing spe-
cific use restrictions and oversight over land and sea
areas for particular purposes such as biodiversity con-
servation (de Klemm, 1993). Site specific and non-
site specific measures (Sections 4.1.1 and 4.1.2) are
used.

Examples of the former include creating protected
areas. Examples of the latter include protecting cer-

use planning, coastal zone management, water re-
source management or pollution control (Shine and
Glowka, 1998). At local level, customary laws and
community-based institutions may be relevant (Shine
and Glowka, 1998).

For purposes of subsequent analysis, it may be help-
ful to think of this component of the knowledge base
as something composed of three inter-related subdi-
visions:

. ecosystem-based measures (Section 4.1);

. species-based measures (Section 4.2); and

. genetic resource-based measures (Section
4.3).

Ecosystem-based Legal and Institutional Measures

tain types of natural or semi-natural habitat or land-
scape features (de Klemm, 1993).

Area-based measures can be negative (preventing
the owner or holder from doing something) or posi-
tive (requiring or encouraging the owner or holder to
do something), or both.

In addition to providing a general overview of the
legal and institutional aspects of site specific and non-
site specific measures used in a country, a legal and
institutional profile could also address tenure over land
and sea areas (public, private or common) (Section
3.11). Determining whether public agencies have the
legal capacity to acquire private or communal areas
for conservation is also important, as is the legal ba-
sis of tools available to public agencies to acquire or
extend management requirements over areas for
conservation purposes including the right of pre-emp-
tion, the availability of tax incentives, compulsory
purchase and special financial measures.

Where public ownership is not possible, the profile
could describe the power to create regulatory limita-
tions on land use activities and any related prohibi-
tions. Finally, the availability of easements or serv-
itudes to apply to particular areas might be explored.

4.1.1 Site-specific Measures (articles 8(a) and (b))

Site specific measures are most closely associated
with creating and managing protected areas.

Most countries have protected areas legislation and

through it have created various categories of pro-

tected areas managed for different objectives. The
Convention on Biological Diversity, as a subset of its
general requirement to protect ecosystems and natu-
ral habitat, requires each Contracting Party to (1)
establish a system of protected areas (article 8(a))
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and (2) adopt guidelines to select, establish and man-
age them (article 8(b)). Implementing these provi-
sions requires a strong legal base under which gov-
ernments can establish and manage protected areas.

The profile team should collect information on and
evaluate the country’s laws regarding:

. the conditions and procedures required for
creating, delineating accurately and, in excep-
tional circumstances, eliminating protected
areas;

. the criteria for management, including pro-
hibiting or restricting activities inside protected
areas to maintain their integrity; and

. management authorities, their designation and
the allocation of their powers and tasks (de
Klemm, 1993).

The profile should also highlight the legal and institu-
tional obstacles for managing effectively protected

41.1.1

areas in the country. These could include, for exam-
ple, failure to provide for public participation (Section
3.4) in creating or managing a protected area, the
management authority’s lack of jurisdiction over ar-
eas or activities taking place outside the protected
area or the protected area’s inadequate integration
within the country’s overall physical planning system.

It would also be appropriate for the profile to de-
scribe a country’s system for designating and man-
aging protected areas pursuant to other biodiversity-
related international instruments such as the World
Heritage Convention (1972) and the Convention on
Wetlands of International Importance (1971). The
profile should focus on what legal and institutional
measures have been taken and implemented to fulfil
the country’s international obligations with respect to
protected areas and their level of success in attaining
the goals of the particular conventions they are de-
signed to support.

Buffer Zones and Beyond: Environmentally Sound and Sustainable

Development in Areas Adjacent to Protected Areas (article 8(e))

In many cases, the integrity of a protected area and,
therefore, its success depends on the types of activi-
ties which occur adjacent to its border. For example,
sometimes a protected area can disenfranchise local
communities who have lost access to an area and
the use of its resources. Alternatively, development
projects can present threats to a protected area.

Article 8(e) of the Convention requires development
to be promoted in areas adjacent to protected areas,
while ensuring that this is environmentally sound and
sustainable.

To ensure environmentally sound and sustainable use,
buffer or transition zones could be created around a
core protected zone. This is the basic idea behind the
Biosphere Reserve concept of UNESCO. The buffer
zone should be subject to a legal regime requiring
land use planning or some other form of planning and
which regulates potentially harmful activities.

The profile could examine the legal and institutional
aspects of creating and managing buffer zones around
protected areas in the country. The legal and institu-
tional aspects of existing representative examples
could be described and evaluated.

Points examined could include whether:

. physical planning systems for land and marine
areas exist and create an adequate basis for
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creating and managing buffer zones around
protected areas;

. environmental impact assessment is required
for activities planned within the buffer zone;
and

. institutional oversight, public participation and
access to information and the application of
incentive measures have been effective.

In instances where a country does not create formal
buffer zones around its protected areas, or in areas
beyond buffer zones, it may be possible to implement
physical planning rules for adjacent areas within a
certain radius of the protected area (de Klemm,
1993). Potentially threatening activities could be man-
aged or regulated. This would need to be linked with
an environmental impact assessment requirement to
determine the impacts of particular activities within
an area. Command and control measures should be
supplemented with incentive measures.

The profile should examine what legal and institu-
tional measures the country has in place for physical
planning to oversee the use of land and marine areas,
including the coastal zone, and for controlling activi-
ties beyond protected area perimeters to minimise
their impacts on protected areas. '



4.1.2 Non-site Specific Measures for Areas Outside Protected Areas (article 8(a),

(b) and (d))

Non-site specific ecosystem or area-based measures
to conserve biological diversity can be applied to pro-
tect particular ecosystem or habitat types. In addi-
tion to applying to traditional protected areas, articles
8(a) and (b) of the Convention on Biological Diver-
sity also apply to “areas where special measures need
to be taken”. The term is not defined but could refer
to non-site specific measures, for example, to pro-
tect habitat. Non-site specific measures are also ap-
plicable to protecting ecosystems (article 8(d)).

Ecosystems or habitats protected by non-site spe-
cific measures are not protected areas per se be-
cause there is no site specific geographical designa-
tion. Examples include special legal and institutional
measures applicable to certain forests, agricultural
lands, wetlands, mountain areas, rivers and lakes,
coastal areas, coral reefs, caves and areas of native
vegetation.

Laws to protect ecosystems and habitat types are
not common. Where they do exist, legislatively-based
planning controls are typically premised on prohibit-
ing strictly certain harmful activities without a per-
mit.

For example, filling or draining wetlands may be pro-
hibited strictly or might only be possible in certain
instances after obtaining a permit. Issuing the permit
might be linked to a finding of no adverse impact as
determined by an environmental impact assessment
(Section 5.1). The permit might be issued with condi-

tions. Monitoring and enforcement activities may need
to be implemented to ensure permit compliance.

The profile should describe and evaluate what non-
site specific mechanisms exist in the country and their
legal and institutional basis. Particular issues to ex-
amine might be whether:

. aphysical planning system based on ecological
or biodiversity considerations exists;

. clear legal definitions exist for habitat types to
be protected;

. strict prohibitions on altering habitat types are
available;

. effective programmes to regulate potentially
harmful activities exist; '

. exceptions from regulatory oversight exist;

. environmental impact assessment is required
prior to permit issuance;

. regulatory agencies have been designated and
administrative regulations have been pro-
mulgated;

. compensation is available when failure to issue

a permit denies a landholder complete use of
the property upon which the protected habitat
is found; and

. incentive measures exist to promote con-
servation and sustainable use.

Whether monitoring and enforcement measures ex-
ist and are effective should also be considered (Sec-
tion3.1.4). ’

4.1.3 Rehabilitate and Restore Degraded Ecosystems (article 8(f))

The Convention on Biological Diversity may be the
first global treaty to include a general obligation re-
quiring its Parties to rehabilitate and restore degraded
ecosystems (article 8(f)). Rehabilitation and restora-
tion efforts are to be accomplished by developing and
implementing plans or other management strategies.

‘While not immediately apparent, ecosystem rehabili-
tation and recovery measures do have legal and in-
stitutional intersections. Some of these are variations
on the same themes highlighted in earlier sections on
ecosystem-based measures, such as issues of tenure
and institutional competence. But this issue has its
own unique legal and institutional implications as well.

For example, threshold issues may be whether:

. a legal basis is created to undertake re-
habilitation and restoration efforts;

. plans or other management strategies are
required;

. institutions are designated; and

. existing or new laws have been implemented
aimed at ceasing or mitigating the activity which
degraded an area in the first place.

The last point is directly related to implementing Con-
vention articles 7(c) and 8(1) which require Contract-
ing Parties to identify and then regulate or manage
existing or future categories of activities which are
or could adversely affect biological diversity (Sec-
tion 5.0).

The legal and institutional profile should indicate whether
such laws exist and, if they do, how effective they have
been in ameliorating the problems they have been ap-
plied to. It may also be worthwhile to determine whether
itis possible to apply environmental auditing to existing
activities which adversely impact biodiversity. In addi-
tion, because ecosystem or habitat rehabilitation or re-
covery efforts may have their own environmental im-
pacts, the profile might highlight whether these activi-
ties are subject to regulatory oversight, including an en-
vironmental impact assessment.
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4.1.3.1

Develop and Implement Remedial Action Plans by Local Populations and

Institutions in Biodiversity Degraded Areas (article 10(d))

Article 10(d) of the Convention on Biological Diver-
sity recognises that remedial action in degraded are-
as where biological diversity has been reduced may
be best developed and implemented at the local level.
The emphasis on local action is the primary thrust of
the UN Convention on Desertification (1994).

The primary task of the profile team should be to
ascertain whether laws and institutions provide a
framework which encourages remedial action and
assists local populations to carry it out (Glowka, et
al., 1994). The framework should have its basis in
law and provide for an allocation of responsibilities,
designing and implementing a strategy or action plan
and providing financial resources, incentives and other
support to encourage remedial action.

Local problems may have their origins in national
policies that support perverse incentives (Section 3.10)

which encourage the loss of biological diversity and
result in degradation. Policies which encourage de-
grading processes or activities should be identified in
the profile. These may have already been identified
in other components of the biodiversity planning pro-
cess.

A profile should examine whether existing laws and
institutions facilitate or impede local populations from
developing and implementing remedial action plans.
The problems may be analogous to those faced in
the area of community-based natural resources man-

_agement. A threshold issue may be whether man-

agement authority over degraded areas can be del-
egated to the local level. The ability to enter into and
enforce community management agreements could
also be described in the profile. An important point is
to clarify who has ultimate responsibility for ensuring
results.

4.2 Species-based Legal and Institutional Measures

Species-based measures have been a traditional tech-
nique used by governments to conserve biological di-
versity. Legislation usually prohibits or restricts cer-
tain acts in order to protect wild species (de Klemm,
1993).

Species-based measures are usually embodied in
hunting and fishing laws which focus on managing
and using game species. Forestry laws may also be
relevant. Non-game species are usually covered by
nature conservation laws, in other words, those spe-
cifically geared to the species’ protection (de Klemm,
1993).

4.2.1

Species subject to management, including protection,
are usually indicated in lists. Listing is tied to speci-
fied prohibitions or affirmative obligations with re-
gard to the species listed.

A threshold issue for the profile to address is how
species are legally defined and whether the defini-
tion used has created problems for implementing the
legislation or amending the list.

Legal and Institutional Basis for the State to Conserve and Sustainably Use

Species In-situ and Ex-situ (articles 1, 8 and 9)

The State’s power to enact laws to conserve and
sustainably use species in in-situ and ex-situ condi-
tions can be premised either on its ownership of the
organisms in question or the exercise of the State’s
police powers to preserve the public’s interest (de
Klemm, 1993). The primary sources of law for de-
termining this are usually the constitution and legisla-
tion.

The profile should assess the legal status of wildlife,
in particular property rights over wild animals, wild
plants and wild micro-organisms (e.g., bacteria, fungi
and viruses). Because the Convention on Biological
Diversity also applies to domesticated animals, culti-
vated plants and cultured micro-organisms, their le-
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gal status should also be addressed by the profile.

The profile’s discussion of the legal status of species
(more cotrectly the populations of organisms which
make up a species) naturally intersects with a coun-
try’s rules on tenure and usufruct (Section 3.11) and
those on collecting for purposes such as ex-situ con-
servation (Section 4.2.3) and genetic resources (Sec-
tion 4.3).

The profile should also describe which institutions have
jurisdiction over wild and domesticated or cultivated
species, their environment or activities which affect
them (Section 3.1). Another relevant issue which
could be addressed is jurisdictional splits based on



species’ movements between terrestrial, aquatic and
marine environments. Finally, the profile should indi-
cate which institutions have jurisdiction over wild plants
and micro-organisms, subject-matter often neglected
by legislation (de Klemm, 1993).

4.2.2

The heart of the Convention on Biological Diversity
is its provisions on in-situ conservation (article 8) and
sustainable use (article 10). The Convention recog-
nises in-situ conservation as the primary approach
for biodiversity conservation.

The Convention defines “in-sifu conservation” as
“the conservation of ecosystems and natural habitats
and the maintenance and recovery of viable
populations of species in their natural surroundings
and, in the case of domesticated or cultivated spe-
cies, in the surroundings where they have developed
their distinctive properties” (article 2). The focus
therefore is on:

. ecosystem and habitat conservation (Section
4.1),;

Territorial jurisdiction is especially relevant for ma-
rine species and the jurisdictional situation varies
greatly from country to country (de Klemm, 1993).
The profile should describe and evaluate the situa-
tion regarding territorial jurisdiction over species and
any conflicts or inconsistencies.

In-situ Actions Involving Species (Conservation and Sustainable Use)

. maintaining viable populations of species
(Section 4.2.2.1); and
. species recovery (Section 4.2.2.2).

The Convention defines “sustainable use” as the “use
of the components of biological diversity in a way
and at a rate that does not lead to the long-term de-
cline of biological diversity, thereby maintaining its
potential to meet the needs and aspirations of present
and future generations” (article 2). What constitutes
“sustainable use” of species is still being defined.
However, achieving sustainability will likely involve
evaluating economic, social and political factors. Gen-
eral requirements include adequate information, man-
agement, law and institutions as well as incentives.

4.2.2.1 Maintain Viable Populations of Wild, Domesticated or Cultivated Species
in Natural Surroundings (article 8(d))

Maintaining viable species populations is another way
of describing conservation and sustainable use. Im-
plicit in this is taking proactive measures to protect
species before their populations become seriously
threatened. If necessary, proactive measures should
be supplemented by, for example, measures to pro-
tect threatened and endangered species.

Many States have laws to protect vertebrate animal
species, but laws to protect invertebrates, plants or
micro-organisms are less common. Laws to protect
domesticated animals such as rare breeds, or culti-
vated plants, such as land races, are also not very
common.

The Convention actually groups maintaining viable
populations of species in natural surroundings with
protecting ecosystems and natural habitats. By group-
ing a requirement to protect viable species populations
with those for habitat and ecosystem protection, the
Convention recognises the inter-connection between
species-based measures and area-based measures,
something which laws frequently do not do. Laws
also do not typically recognise the additional connec-
tion between species population, habitat and sustain-
able use.

At aminimum, a legal and institutional profile should
ascertain whether a State has species-based laws
and what their basis for action may be, for example,

what threats species are protected from. It should
also identify and evaluate the measures or criteria
used for determining when a species needs to be pro-
tected. In addition, the profile should identify and
evaluate the criteria used to determine when a spe-
cies should be protected and how the protected spe-
cies is identified in the lJaw for management purposes.

Furthermore, linkages could be identified between
protecting a species, using it sustainably and protect-
ing its habitat from destruction or alteration. For ex-
ample:

. does the physical planning system rest upon
ecological principles which include species-
based considerations?

. do land use or coastal zone controls contain
species-based measures?

. how is a species’ use determined sustainable

under the law, who decides this and what is
the decision based upon?

Species protection should not simply be a static pro-
hibitory measure. Affirmative actions on the part of
the State, landholders and resource users are also
required. Therefore, the profile should also indicate
whether there are any existing linkages between spe-
cies protection measures, incentive measures (arti-
cle 11) and identifying and regulating or managing
processes or categories of activities which impact
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them (articles 7(c) and 8(1)). Linkages with environ-
mental impact assessment (article 14(1)(a)) should
also be established.

Finally, any legal and institutional intersections be-
tween species-based measures and indigenous and
local community issues, such as customary use, should
also be highlighted by the profile (Section 3.5).

4.2.2.2 Protect and Restore Threatened Species and Populations (articles 8(k),

8(f) and 9(c))

Species-based measures are typically associated with
management efforts to protect threatened species.
A subset of these are affirmative measures to re-
store, recover or rehabilitate threatened species. Ar-
ticles 8(f) (promote the recovery of threatened spe-
cies), 8(k) (develop or maintain laws to protect threat-
ened species and populations), and 9(c) (adopt meas-
ures for threatened species recovery and rehabilita-
tion) all deal with different aspects of threatened spe-
cies, their populations and their protection or recov-
ery.

A profile should identify the legal and institutional
approaches being applied to threatened species and
evaluate them for any deficiencies. For example:

. How do the country’s laws and institutions
correlate with on-the-ground improvement?

. Are there deficiencies which act as obstacles?

. Are protection measures correlated with

removing or minimizing the threat?

The profile could also indicate what international co-
operative efforts the country is involved with for spe-
cies conservation and any consequent legal or insti-
tutional actions. One focus area could be migratory
species, especially if the country is party to the Con-
vention on Migratory Species of Wild Animals (1979)
or its accessory agreements.

Many States already have laws and institutions in
place to address threatened species, but may have
trouble implementing them for a variety of different
reasons. Administrative regulations and scientific in-
formation for identifying and monitoring threatened
species may be non-existent or incomplete. Institu-
tional responsibility may be unclear or lacking. A sim-
ple lack of capacity or financial resources may also
be a problem.

One of the fundamental deficiencies in this type of
legislation is the failure to link species protection to
habitat protection, since habitat loss is the primary
driving force behind most species loss. In addition,

habitat protection is rarely set within the larger con-
text of ecosystem management. The legal and insti-
tutional profile should highlight these and other defi-
ciencies where they exist.

Another problem is the reactionary nature of many
species-based legal approaches. What is often miss-
ing are proactive affirmative means to ensure that
species do not become threatened in the first place.
This largely derives from a lack of scientific or other
information, lack of management capacity and a fail-
ure to identify and mitigate potentially threatening
processes and activities before they become a prob-
lem.

In addition to the legal and institutional aspects of
threatened species protection, there are also legal and
institutional implications for species recovery efforts.
Sometimes protection and recovery measures will be
found in the same law. A profile should note whether
the country’s laws provide for active institutional
measures to promote the recovery and management
of threatened species (de Klemm, 1993) and which
institutions are involved.

The profile should describe what the designated
agency is required to do to promote a species’ re-
covery and the legal status of any recovery plans it is
to promulgate and implement. Where recovery plans
are required they may need to be combined with regu-
lations and incentives to remove, or minimise the pres-
sures which led to the species’ decline in the first
place (Glowka, et al., 1994). Protecting reintroduced
or re-established species from new threats may re-
quire legal action.

It may not be self-evident, but law is also needed to
ensure that reintroduced or re-established species do
not harm existing populations, or other species and
ecosystems. This implies some assessment of envi-
ronmental impact and, at a minimum, the application
of quarantine measures, both of which have a basis
inlaw.

4.2.2.3 Regulate or Manage Biological Resources Important for Biological
Diversity Conservation (article 8(c)) and Adopt Measures for Using
Biological Resource to Avoid or Minimise Impacts on Biological Diversity

(article 10(b))

Article 10(b) focuses on the harm which occurs to
biological diversity when biological resources are
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used. Article 8(c) focuses on harm to the resource
itself when it is used. Both articles 8(c) and 10(b)



apply inside and outside of protected areas, although
only article 8(c) makes this explicit. Both obligations
embody key principles of sustainability.

A threshold question for a legal and institutional pro-
file to address is whether species-based legal and
institutional measures take into consideration the con-
servation of biological diversity in its broader sense,
not just in the context of a particular listed species.

For example, if a law establishes a regulatory pro-
gramme to regulate logging of a particular species of
tree, does it require the implementation agency to
consider the impact of the take both on the target
species and other components of biological diversity
whether at ecosystem, species or genetic levels? At
a minimum, a country’s legal and institutional ap-
proaches to species-based measures need to account
for harm to the species used, as well as harm to bio-
logical diversity when the species is used.

Agriculture, hunting, fishing and forestry laws should
be specifically reviewed by the profile, especially to
ascertain whether they include biodiversity consid-
erations. The profile might also determine whether
the laws require scientific information gathering,
management plans and incentive measures. Intersec-
tions with the customary use of biological resources
are also relevant (Section 4.3).

Trade in organisms and their derivatives, at the do-
mestic and international levels, is an activity which
greatly impacts biological diversity, even though it is
not specifically addressed by the Convention. It is a

4.2.3

The ex-situ conservation measures of the Conven-
tion on Biological Diversity are meant to complement
its in-situ conservation measures (article 9). “Ex-
situ conservation” is defined in the Convention as
“the conservation of components of biological diver-

4.2.3.1

The primary areas where ex-situ conservation meas-
ures intersect with law include collecting and curating
biological materials, research on and importing and
exporting of biological materials.

Informed consent prior to collection, property rights
over the collected specimens, as well as who has
access to the materials stored, are all issues which

multi-billion dollar a year global activity, some of which
involves illegal trafficking.

Trade as an issue can be addressed by the legal and
institutional profile in the context of species-based
measures to regulate or control it, or as an activity
which may threaten biological diversity (Section 5.0).

Regulating or managing domestic or international trade
has direct links with a country’s species protection
and species use laws. Targeted species may already
be threatened or endangered or trade pressures may
lead to a compromised conservation status.

The profile should describe the legal and institutional
situation with regard to the species trade. Implicated
are such biological resources as fish, game, genetic
resources, medicinal plants and timber. Furthermore,
because new trading activities may be licensed by
the government, the profile could indicate whether
linkages exist with species protection and environ-
mental impact assessment requirements.

If an organism or its derivatives move internationally,
an export and import license may be required from
customs or other management authorities, especially
in the context of threatened and endangered species
listed under the appendices of the Convention on
Trade in Endangered Species of Wild Fauna and Flora
(CITES) (1973). The profile should examine the le-
gal and institutional situation in the country with re-
gard to implementing CITES, in particular whether
scientific and management authorities have been cre-
ated. An evaluation of the effectiveness of meas-
ures taken to implement CITES should be provided.

Ex-situ Actions Involving Species (article 9)

sity outside their natural habitats™ (article 2). Even
though ex-situ conservation is largely a scientific or
administrative activity, there are relevant intersections
with law.

Ex-situ Species Conservation Measures (article 9(a))

should be addressed in the profile. They are espe-
cially related to implementation of article 15 of the
Convention on Biological Diversity which addresses
access to genetic resources (Section 4.3).

Reintroducing or re-establishing species also have
legal implications (article 9(c)). They should be ad-
dressed in the profile (Sections 4.2.2.2 and 5.4).

4.2.3.2 Establish and Maintain Ex-situ Conservation Facilities (article 9(b))

Establishing and maintaining an ex-sifu conservation
facility likely requires securing a number of regula-

tory approvals from government officials. While these
regulatory approvals should probably not be specifi-
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cally addressed in a profile, any significant legal or
institutional barriers to establishing such facilities could
be highlighted and evaluated, especially if they ulti-
mately impact on the country’s ability to fulfil the Con-
vention’s obligations.

The profile could describe what incentive measures
are provided to establish or maintain ex-situ conser-
vation facilities and what the current legal and insti-
tutional obstacles are to maintaining them.

4.2.3.3 Regulate or Manage Biological Resource Collecting From Natural
Habitats for Ex-situ Conservation Purposes (article 9(d))

Collecting biological materials for ex-sifu conserva-
tion purposes is a sub-set of the larger issue of sus-
tainable use. Collecting, even if undertaken for what
appear to be valid scientific reasons, may threaten
biological diversity. Collecting in general needs to be
managed to ensure sustainability. Therefore, the le-
gal and institutional profile should address the gen-
eral issue, as well as the narrower issue embodied in
article 9(d) which focuses on collecting for ex-situ
conservation purposes so as not to threaten ecosys-
tems and in-situ populations of species.

The problem of collecting for ex-situ conservation
purposes is perhaps more acute for animals than for
plants in terms of threat but the threats to plants should
not be overlooked. Even collecting for micro-organ-
isms in unique environments may pose risks to the
organism’s environment without proper precautions
(Glowka, 1996).

4.3 Genetic Resource-based Measures

It is unknown whether specific legal and institutional
measures on genetic resources exist in any countries.
If genetic resources are treated at all, this would likely
be in the context of other themes. For example, eco-
system or species-based measures may use threats
to genetic resources or genetic diversity as a basis
for establishing a protected area or listing a particu-
lar species for protection. One of the many reasons
to collect for ex-situ conservation purposes is to con-
serve genetic resources and maintain genetic diver-
sity. Therefore, laws in these areas may designate
the conservation of genetic diversity and the sustain-
able use of genetic resources as a goal triggering
broader action.

With the entry into force of the Convention on Bio-
logical Diversity, Contracting Parties will now need
to review their laws to ensure that genetic diversity
considerations are included. Therefore, at a minimum,
the legal and institutional profile must identify instances
where genetic diversity considerations may not be
adequately addressed. For example, can a protected
area be created to conserve genetic resources? Does
a country’s legislation on environmental impact as-
sessment address impacts to genetic diversity?

The Convention’s entry into force has also created

an entire new area of international law: fair and equi-
table benefit sharing for the use of genetic resources.
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Requiring a permit to collect all organisms for arange
of specified purposes, including for ex-situ conser-
vation, could be a first step towards implementing
article 9(d). Linkages to the State’s laws on environ-
mental impact assessment, species use and protec-
tion, and protected areas should also be reviewed.

A legal and institutional profile should examine exist-
ing laws for licensing provisions and highlight which
institutions are involved. Permit requirements for re-
search and specimen exportation could also be re-
viewed (Section 4.2.2.3). The criteria for determin-
ing the sustainability of collecting should be described.

Work on this provision is also relevant to the Con-
vention’s provisions on access to genetic resources
(Section 4.3).

Ensuring this is the third objective of the Convention.
The remainder of this section addresses that issue.

Article 15 of the Convention on Biological Diversity
defines the rights and obligations between its Parties
regarding access to genetic resources: access to ge-
netic resources in exchange for a share of benefits
derived from their use.

The access and benefit-sharing provisions of the
Convention on Biological Diversity technically only
apply to genetic resources or genetic material (arti-
cle 2) found within a State’s jurisdiction or control.
However, in practice, States will likely regulate ac-
cess to the biochemicals found within the biological
resources they are associated with.

The details of the practical implementation of article
15 will be primarily defined at the national or sub-
national levels by adapting existing or creating new
laws and institutions. Ideally, a legal and institutional
profile would analyse a country’s situation both as a
provider and user of in-situ and ex-sifu genetic re-
sources (Sections 4.3.1 and 4.3.2).

The primary burden of implementing the access and
benefit-sharing provisions of the Convention rests with
States providing genetic resources. As a provider of
genetic resources, the adequacy of a country’s exist-



ing laws and institutions may be best evaluated in
light of its supply strategy and its ultimate goals for
benefit-sharing (Glowka, 1998), taking into consid-
eration the possible genetic resource transactions
which could be regulated (see Figure 4). Laws and
institutions are merely tools for attaining these goals
and not necessarily ends in and of themselves. Con-
sequently, the profile should identify what legal and
institutional measures are needed to attain the goals
for benefit-sharing identified in other components of
the biodiversity planning process.

In most cases, a State will not have a separate com-
prehensive law on access to genetic resources to

review. In these cases, the practitioner may need to
review “surrogates” — related laws that may already
embody some of the principles of the Convention’s
access and benefit-sharing provisions but in a differ-
ent context.

Good examples might include legislation which re-
quires research permits or specimen collecting and
export permits for biological materials. The profile
should indicate whether these laws can be used. to
implement comprehensively the Convention’s access
and benefit-sharing provisions presently or whether
they could be effectively modified.

State
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4.3.1 Provider of Genetic Resources

4311

Legal Status of Genetic Material From Animals, Plants and Micro-

organisms in In-situ and Ex-situ Conditions (article 15(1))

Article 15(1) reaffirms that States have sovereign
rights over the genetic resources found within their
jurisdiction, but it does not grant the State a property
right over them (Glowka, ef al., 1994). Who owns
genetic material within the country is a fundamental
question which the Convention does not answer. This
is typically determined by the country’s constitution
or national law.

Therefore, the profile should identify the property
rights regime over animal, plant and microbial genetic
resources found in irn-situ and ex-situ conditions. The

legal status may be similar to that of wild, domesti-
cated or cultivated animals, plants or micro-organ-
isms (Section 4.2.1). Alternatively, the legal status of
genetic resources may be related to that for natural
resources in the country.

It may be useful for the profile to identify how the
legal status of genetic resources is interpreted in law.
In other words, is the owner of an organism or its
parts also the owner of the genetic material embod-
ied in them?

4.3.1.2 Facilitate Access to Genetic Resources (article 15(2))

Article 15(2) requires each Party to create condi-
tions to facilitate access to genetic resources. There
are a variety of ways to implement this provision, but
a profile could determine whether at a minimum, a
country has a uniform policy on genetic resources
access and benefit-sharing issues or whether an ef-

ficient legal framework exists to uniformly process
requests for access.

The legal framework could be something newly in-
troduced or it could be based around existing meas-
ures such as those for research on and collecting or
export of biological resources.

4.3.1.3 Negotiating Mutually Agreed Terms (article 15(4))

Article 15(4) stipulates that access is to be based on
mutually agreed terms. This implies a negotiation
between the providers and potential users of genetic
resources. A successful negotiation could result in
an access agreement.

Access agreements (or contracts) are likely to be-
come the primary means for Parties to authorise ac-
cess and establish the terms of benefit-sharing. Leg-
islation will likely determine who is entitled to negoti-
ate and enter into access agreements — whether the
State or others. Rules on ownership of genetic re-
sources will likely be key determining factors.

The profile should examine the current situation in
the country on these issues. Some countries have
specific rules on public contracting for natural re-
sources, especially when public agencies are involved.
The profile could highlight whether genetic resources

are considered natural resources in the country, which
types of contract are allowed, which agency admin-
isters them, who can be party to them and how they
can be enforced.

In addition, the profile could examine the ability of
private parties to enter into access agreements for
genetic resources and the implications of this espe-
cially in terms of enforcing the agreement. This is
especially relevant to article 8(j) (respect, preserve
and maintain the knowledge, innovations and prac-
tices of indigenous and local communities).

The profile could also highlight whether the State has
entered into any bilateral agreements with other
States involving technical or scientific cooperation.
These may have an impact on attaining mutually
agreed terms if legal or natural persons from either
country seek access in the other.

4.3.1.4 Priorinformed Consent (article 15(5))

Reaching mutually agreed terms with a potential user
would be the condition precedent for prior informed
consent of the Contracting Party providing genetic
resources. In fact, mutually agreed terms could be
reached within a procedure to gain consent.
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Where a country does not already have a specific
policy or procedure for access to genetic resources,
a profile could examine existing mechanisms for ob-
taining consent to access biological resources for
research, collecting or export — both in terms of law



and institutions. In addition, penalties for failure to
comply with the law should be indicated.

The preceding commentary is premised on the de-
sire of the country concerned to seek prior informed
consent in the first place. In fact, the Convention on
Biological Diversity presumes prior informed consent
is required as between the Convention’s Contracting
Parties, unless the Party providing genetic resources
determines otherwise. This qualifier indicates that a
country is free to decide in what instances PIC will
and will not apply. This could be accomplished on a
case by case basis, for example, for certain genetic

resources or uses. It also could be accomplished in a
blanket or all-encountering way.

All of this implies that a Contracting Party which elects
not to apply PIC should make an affirmative decla-
ration in law to that effect. If a country has elected
this option, the legal and institutional profile should
highlight whether or not affirmative measures have
been taken in this regard. To do otherwise, could be
interpreted as being contrary to the Convention’s
obligation for each Contracting Party to facilitate
access to genetic resources for other Contracting
Parties.

4.3.1.5 Research Participation (articles 15(6) and 19(1))

From the perspective of the State which is a target
of genetic resources and, therefore has the right to
participate in research on them, a profile might re-
view a country’s research policy (Section 3.6). Any
laws related to undertaking research in the country
should be reviewed for consistency with the Con-
vention’s access and benefit-sharing provisions.
Which public research institutions are involved in re-
search on biological and genetic resources might be
identified as well as their mandates. This will help to
ensure that, when someone seeks access, representa-

tives from the appropriate institutions within the coun-
try are involved in negotiating mutually agreed terms.
Coastal States may wish to review their marine sci-
entific research laws, taking as a cue the Part XIII
marine scientific research provisions of the United
Nations Convention on the Law of the Sea (1982).

The profile might also determine what bilateral sci-
entific cooperation agreements exist which may have
a bearing on implementing the obligation.

4.3.1.6 Sharing Benefits (articles 15(7) and 19(2))

Article 15(7) of the Convention on Biological Diver-
sity requires each Contracting Party to take legisla-
tive, administrative or policy measures whose goal is
the fair and equitable sharing of benefits with the
Party providing genetic resources. Article 19(2) en-
titles a Party providing genetic resources to the re-
sults and benefits of biotechnology using the genetic
resources on a preferential, fair and equitable basis,
subject to mutually agreed terms. From the point of
view of a provider of genetic resources, these obli-
gations do little more than amplify the earlier provi-

4.3.2 User of Genetic Resources

Although not explicit in the Convention, an obligation
for Parties in which genetic resources are used can
be discerned from article 15(7). A Contracting Party
should take legislative, administrative or policy meas-
ures aimed at supporting fair and equitable benefit-
sharing in other Contracting Parties from which its
legal and natural persons are obtaining genetic re-
sources.

The scope of this obligation is actually more clearly
covered in part by Convention article 15(6) on re-
search participation and articles 16(3) and 16(4), as
well as 19(2), regarding transfer of technologies us-
ing genetic resources. With the exception of article
15(6), the obligations are subject to reaching mutu-

sions of the article since the details of benefit-shar-
ing will be worked out on a case by case basis in the
process to negotiate mutually agreed terms. In fact,
article 15(7) is more important to Parties to the Con-
vention in which genetic resources are used (Section
4.3.2).

With regard to financial benefits, the profile might
highlight whether legislation is in place enabling trust
funds to be established within the country, particu-
larly for directing benefits back down to the local level.

ally agreed terms. Details will largely be dealt with at
the time access to genetic resources is sought.

There are some legal and institutional implications
for States in which genetic resources are used. The
profile should explore them. Article 15(6) aims to
involve Contracting Parties providing genetic re-
sources in the research undertaken by other Con-
tracting Parties using the genetic resources. Article
19(1) is similar but applies to biotechnological re-
search. States in which research on genetic resources
takes place will require measures to ensure that gov-
ernmental agencies involved in scientific research on
genetic resources work towards developing joint re-
search programmes with and, if possible, in those
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Parties providing genetic resources. Legal require-
ments placed on the private sector should also be
ascertained. A profile should highlight what legal and
institutional steps have been taken to ensure this oc-
curs.

Furthermore, public institutions or private organisa-
tions or individuals receiving government funding could
be legally required to ensure mutually agreed terms
are reached and informed consent is obtained prior
to access to genetic resources. Private legal and natu-
ral persons could be required to do the same, even if
they do not receive government money.
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Public and private importers of genetic resources could
be required to demonstrate export has been pursuant
to the prior informed consent of the exporting State.
Users of genetic resources could be required to dem-
onstrate prior informed consent prior to obtaining in-
tellectual property protection or licensing approval for
technologies which use genetic resources. Whether
legal standing exists for providers of genetic resources
could be confirmed where there is evidence of theft
of genetic resources or breach of contract. In all cases,
the legal and institutional profile might review whether
these types of provisions exist and suggest possibili-
ties for adapting existing mechanisms.



5.0 Identify and Evaluate Legal and Institutional Measures Applicable
to Categories of Sectoral Activities Affecting Biological Diversity

The Convention on Biological Diversity is innovative
for requiring Parties to identify processes and cat-
egories of activities which have or are likely to have
significant adverse impacts on biological diversity con-
servation and sustainable use (article 7(c)). It then
requires Parties to regulate or manage those identi-
fied (article 8(1)). The obligations apply to existing
and future processes and activities. Consequently, they
are quite broad and potentially very powerful if im-
plemented fully.

Fundamental to limiting the negative impacts of dam-
aging or potentially damaging activities is establish-
ing effective legislatively-based requirements to iden-
tify them and subsequently regulate or manage them.
Regulatory and management programmes should be
supplemented by incentive measures. Regulatory or
management programmes, and those involving incen-
tives, must be supervised by appropriate institutions.

Area-based and activity-specific planning controls,
such as land use controls, permitting requirements
for potentially harmful activities supplemented by in-
centive measures and environmental impact assess-
ment and licensing for specific uses, will likely be the
primary means for assessing, preventing, eliminating
or mitigating potential and existing threats to biologi-
cal diversity.

The key step to identifying legal and institutional
measures applicable to processes and activities af-
fecting biological diversity is to determine which pro-
cesses and activities contribute to the loss of biodi-
versity in the country. To do this, the profile team can
use existing scientific and policy reports, studies and
inventories to determine the main threats to biodiver-
sity. Where these are not available the information
may need to be commissioned.

Some of the processes which threaten biological di-
versity may be broadly grouped into three catego-
ties:

. habitat fragmentation or loss;

. over-exploitation or disturbance of animal and
plant species or the natural resources they
depend upon; and

. soil, water and atmospheric degradation (WRI,
TUCN and UNEP, 1992).

These processes are generated by individual human
activities which will be the ultimate subjects for regu-
lation or management. Some types of human activity
(e.g., disposing of wastes, urbanization or the intro-
duction of invasive alien species) almost always gen-
erate processes damaging to biological diversity. Other
types of activity (e.g., fishing, agriculture or forestry)

may be consistent with sustainable use within certain
limits, but can generate damaging processes if they
exceed the carrying capacity of the terrestrial, aquatic
or marine systems concerned (Shine and Glowka,
1998).

For purposes of subsequent analysis of this compo-
nent of the knowledge base, the profile team could
list the main processes associated with the loss of
biodiversity. Then, under each heading, the sectors
responsible for activities contributing to the particu-
lar process could be listed along with the activities
themselves. Relevant sectors are listed in Figure 3.
The information collected will provide a technical
“backdrop” against which the team can then identify,
correlate and subsequently evaluate the legal and in-
stitutional basis for the particular activity identified
(Shine and Glowka, 1998).

Identifying threatening or potentially threatening ac-
tivities is a prerequisite to ultimately regulating or man-
aging them. The Convention on Biological Diversity
itself only specifically mentions three:

. the use and release of living modified organisms
(Section 5.3);

. alien species (Section 5.4); and

. collecting for ex-situ conservation purposes

(Section 4.2.3.3).

But there are potentially many more and their contin-
ued identification should be legislatively required, per-
haps in the context of the biodiversity planning proc-
ess. Responsible institutions should be identified to
regulate or manage them.

Questions of institutional jurisdiction (Section 3.1) over
processes and activities in the country should also be
addressed by the profile, highlighting institutional com-
petencies, overlaps and gaps. This will need to be
closely associated to the particular threat or threats
posed to biodiversity.

Which institution responds to a particular threat may
be described by the species or area concerned, the
environment or the type of threat. For example, threats
to biodiversity posed by water pollution may need to
be addressed by a country’s water or environmental
ministry.

At a minimum, the legal and institutional profile should
indicate which tools for identifying threatening proc-
esses and activities are provided for in law. For ex-
ample, is environmental impact assessment required
(Section 5.1)? Legal and institutional tools available
for regulating or managing the processes identified
should also be identified and evaluated.

31



Undertaking Biodiversity Legal and Institutional Profiles

5.1

The Convention on Biological Diversity requires each
Party to introduce procedures requiring environmen-
tal impact assessment of its proposed projects likely
to have significant adverse effects on biological di-
versity (article 14(1)(a)). Public participation is to be
allowed as appropriate (Section 3.4). The aim is to
avoid or minimise significant adverse effects on bio-
logical diversity before a project is undertaken.

In addition, a Party is to introduce appropriate ar-
rangements to ensure that the environmental conse-
quences of its programmes and policies which are
likely to have significant adverse impacts on biologi-
cal diversity are duly taken into account (article
14(1)(b)). But while the scope of the paragraphs
clearly apply to a Party’s programmes or policies, a
Party has wide discretion to determine which projects
require EIA — whether public, private or both. There
is also discretion for interpreting “significant adverse
effects”. In most instances, implementation of these
provisions will require legislation.

In relation to biological diversity, three purposes of
EIA could be to identify in advance:

. what aspects of the project are likely to have
significant adverse effects on biological
diversity at the genetic, species and ecosystem

levels;

. what steps could be taken to avoid or minimise
significant adverse effects; and

. whether the proposed project complies with

existing environmental legislation.

At a minimum, the profile should identify whether a
country has introduced EIA policies or legislation and
whether biological diversity considerations are
factored into the assessment process.

Environmental Impact Assessment Procedures for Projects, Programmes
and Policies (article 14(1)(a) and (b))

Other legal and institutional considerations could in-
clude:

. what projects, programmes and policies are
subjected to EIA;
. the adequacy of the review procedure required;

. who is required to undertake the EIA (e.g.,
governmental agency or project proponent);

. who is required to review the EIA (e.g., which
governmental agency is overseeing the assess-
ment);

. the assessment criteria to determine impacts
on biodiversity, including individual and
cumulative impacts;

. whether the requirements exist to review the
proposal for compliance with other existing
environmental law;

. whether an analysis of alternatives to the
project proposed is required and whether
criteria exist for judging them;

. the form and level of public participation and
access to information (Section 3.4);

. the form of the report to be produced,;

. the effects of the EIA results on the project
approval procedure; and

. whether a procedure is required to evaluate
and mitigate the project’s actual impacts on
biological diversity after itis completed.

The profile might also determine whether a two-step
assessment process exists. This could include a short,
preliminary evaluation of possible impacts to be fol-
lowed up by a second more complete environmental
impact analysis where adverse impacts are likely.

Finally, the profile should determine whether a right
of action and legal standing for private parties is avail-
able and in what instances it is available.

5.2 Compatibility Between Present Uses and Conservation/Sustainable Use of

Biological Diversity (article 8(i))

For existing activities, the profile should also consider
the availability through law of tools for assessing the
compatibility of present uses with the conservation
and sustainable use of biological diversity. The pro-
file might highlight whether monitoring systems for
current activities exist, including inspections, and

5.3 Living Modified Organisms (LMOs)
5.3.1

The Convention on Biological Diversity identifies the
risks associated with use and release of living modi-
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whether environmental assessments, sometimes
called environmental audits, are required.

Which agencies have these tools at their disposal and
whether the agencies have the power to re-orient
existing activities or completed projects to minimise

-impacts on biological diversity should be examined.

Use and Release of LMOs (article 8(g))

 fied organisms (LMOs) resulting from biotechnology

as something which should be regulated, managed or



controlled because of the potential for adverse envi-
ronmental impacts (article 8(g)). These could conse-
quently adversely affect the conservation and sus-
tainable use of biological diversity.

The Convention does not define “LMOs resulting from
biotechnology”. The concept is very broad, covering
all organisms — whether plants, animals or microbes
—resulting from biotechnology that are alive (Glowka,
et al., 1994).

The profile should identify what legal and institutional
measures the country has put in place to implement

5.3.2
19(4))

Article 19(4) of the Convention on Biological Diver-
sity creates a bilateral obligation between Parties to
provide information on an LMO prior to providing it
to another Contracting Party. A Contracting Party’s
government or its nationals, either of which could
export the LMO, must supply the information.

Two categories of information are to be provided:

. any available information on the regulatory
measures taken by the exporting State
concerning the use and safety of LMOs in
general; and

. any available information on the potential

5.4 Alien Species (article 8(h))

Invasive alien species represent an enormous threat
to biological diversity and sustainable development.
Article 8(h) of the Convention on Biological Diver-
sity requires Parties to prevent the introduction of,
control or eradicate those alien species which threaten
ecosystems, habitats or species. The requirement goes
beyond organisms of quarantine concern which are
typically addressed in national legislation, to include
all organisms which threaten biological diversity.

Preventing alien species introductions implies creat-
ing laws and institutions which are geared toward
intentional and unintentional introductions. For inten-
tional introductions, the profile should identify exist-
ing regulatory programmes, including quarantine sys-
tems, focusing not only on alien species’ importation
into the country, but also on the availability of con-
trols for introductions between one part of the coun-
try and another. The application of risk and environ-
mental assessment tools should be identified.

Unintentional introductions are more difficult to di-
rectly prevent through a regulatory programme, be-
cause risky pathways must first be identified. They
also tend to be closely associated with global change

article 8(g), including:

. the legal definition of LMOs;

. whether permits are required to use and release
LMOs;
. whether risk and environmental impact

assessments and their evaluation are required
as prerequisites to a permit; and
. which institutions oversee the procedure.

In addition, controls on the import of LMOs could be
identified by the profile.

Information About Use and Release Prior to International Exchange (article

adverse impact of a particular LMO.

Fulfilling the requirement will likely require comple-
mentary legislation in both importing and exporting
countries. Among other things, the profile should ex-
amine whether:

. any legislation exists and what it provides for;
. what institutions provide oversight; and
. what possibilities for legal recourse exist if the

information provided is either fraudulent,
incorrect or is provided after an LMO is
imported.

or globalization processes such as habitat loss and
trade.

Important pathways will vary according to the coun-
try concerned, but generally include:

agriculture;

ballast water discharge;
captive breeding operations;
construction;

fisheries (including aquaculture and sport
fishing);

forestry;

ground and air transport;
horticulture and landscaping;
the pet trade;

shipping; and

tourism.

These and other pathways should be identified in other
components of the biodiversity planning process.

The profile should examine whether laws and institu-

tions to address alien species, including those involv-
ing quarantine, have been developed with regard to
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intentional and unintentional introductions. A general
description of legal and institutional measures on al-
ien species could be supplemented by a pathway by
pathway analysis. Importantly, the profile should de-
termine whether the legal and institutional approach
taken has helped or hindered the country’s efforts.

Controlling or eradicating invasive species also has
legal and institutional aspects which a profile should
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address. Laws should designate which institutions are
torespond when an outbreak is identified and whether
they have adequate jurisdictional power and resources
to take action. For example, can representatives of
an agency enter private property to identify, eradi-
cate or control an introduction before it spreads? The
profile should indicate whether the authorities have
access to emergency funding when the need to take
action arises.



6.0 Recommend Necessary Legal

Once the profile team has evaluated the strengths
and weakness of the country’s legal and institutional
framework, it may consider at least three types of
recommendation as outputs of the legal and institu-
tional profile process (Shine and Glowka, 1998).

Firstly, and as a priority, the profile team should rec-
ommend removing legal and institutional measures
which contribute to the loss of biological diversity.
Where this is impracticable in the short term, all pos-
sible steps should be taken to reduce progressively
the scope of such measures.

and Institutional Changes

Secondly, the profile team should identify and rec-
ommend ways in which existing legal and institutional
measures can be implemented more effectively with-
out the need for new laws or regulations.

Thirdly, the profile team should identify and prioritise
areas where laws and institutions should be upgraded
or consolidated or where new legal instruments should
be developed.
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7.0 Final Considerations: Other Topics to Cover in the Profile

To maximise its usefulness, the profile should also
describe some very basic information about the coun-
try including:

. the form of government in the country and its
administrative framework (Section 7.1);

. the country’s legal system (Section 7.2); and

. how environmental management matters are
dealt with in the country (Section 7.3).

7.1 Describe the Country’s Form of Government and Administrative Framework

The country’s form of government and its adminis-
trative system have a direct bearing on the ability to
draft and enact environmental law and should be de-
scribed in the profile report.

7.2 Describe the Country’s Legal System

The country’s legal system has a direct bearing on
enacting and implementing environmental law.

A profile’s description should include, for example,
whether the country is a civil or common law coun-
try. An overview of the country’s law making pro-
cess, its court system, the legal status of treaties in
law and the legal status of policy in the country should
be included. The profile might highlight the legal au-
thority relied upon within the country and the role of
the judiciary.

The profile should also describe the constitutional di-
vision of powers within the country. The division of
responsibilities between federal/central, state/provin-
cial and local authorities should be described as well.

As they pertain to biological diversity a profile should
briefly review the country’s:

. Criminal code and relevant significant court
decisions; and

. Civil code and relevant significant court deci-
sions.

Relevant procedural norms, such as standing to sue
on environmental matters, should also be described.

7.3 Describe the Country’s Environmental Management System

The country’s biodiversity-related activities will be
implemented within its broader environmental man-
agement framework. Consequently, it will be worth-
while for the profile to describe the environmental
management system in the country. If the profile will
be a stand alone document, the country’s environ-
ment and development situation, including the state
of biodiversity, should also be very briefly summa-
rised.

The profile should identify the administrative agen-
cies responsible for environmental management and
their relevancy to biodiversity conservation and sus-
tainable use.

It is essential to describe the existing policy frame-
work. This includes socio-economic or development,
environmental and biodiversity policies (see Figure
2).

While describing the country’s environment manage-
ment system, the profile should also address the ma-
jor principles upon which the environmental manage-
ment system is based. For example, does the coun-
try’s system reflect the principles of public participa-
tion, access to environmental information, polluter
pays, prevention and precaution? The preamble of
the Convention on Biological Diversity and the Rio
Declaration are good primary sources for these and
other principles. '

A variety of actors, both national and foreign, oper-
ate within the country and their actions positively or
negatively affect the country’s environment. The pro-
file should describe who the primary actors affecting
environmental management are and what their ef-
fects are.
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8.0 Organising the Profile Report

Organising and presenting the profile in a report has
direct bearing on a profile’s usefulness in the
biodiversity planning process.

Two of the IUCN consultants found that organising
and presenting the information they collected was dif-
ficult, particularly for cross-cutting issues. This was
because their countries each had a great deal of over-
lapping law. One consultant was surprised to find that
there was a lot of relevant law already in place. An-
other consultant was surprised by how confused the
legal situation in his country was.

Ultimately the profile team must decide how to use-
fully organise and present the information collected.
But some cues can be taken from the Convention on
Biological Diversity itself.

As suggested earlier, legal and institutional measures
can be organised into two broad categories. The re-
port could be structured around these with the Con-
vention’s more detailed obligations organised under
each. The analytical framework on biodiversity-re-
lated measures provided in this publication is struc-
tured in this way.

Alternatively, the report could be organised accord-

ing to biodiversity management issues or threats. For
each issue or threat addressed, the report could sys-
tematically address laws and institutions as appropri-
ate.

Ideally, the report would include a table or list of legal
citations as an appendix. This could be a simple list
or it could be organised according to the Conven-
tion’s obligations, by management issue or by threat.
Laws collected and collated, including international
instruments, could be presented as an appendix to
the report.

An executive summary might be provided. It could
succinctly summarise (1) major findings and (2) key
recommendations. Follow-up activities might be pro-
posed as well.

An introduction might describe the purpose of the
project and the methodology used. The introduction
could also describe the project’s relevancy to the
country studied including existing or proposed
biodiversity measures (legal and non-legal), such as
a biodiversity planning process.

Major findings and recommendations could be found
in a conclusion at the end of the report.

39



Appendix 1. Convention on Biological Diversity

Preamble
The Contracting Parties,

Conscious of the intrinsic value of biological diversity and of the ecological, genetic, social, economic, scientific,
educational, cultural, recreational and aesthetic values of biological diversity and its components,

Conscious also of the importance of biological diversity for evolution and for maintaining life sustaining sys-
tems of the biosphere,

Affirming that the conservation of biological diversity is a common concern of humankind,
Reaffirming that States have sovereign rights over their own biological resources,

Reaffirming also that States are responsible for conserving their biological diversity and for using their biologi-
cal resources in a sustainable manner,

Concerned that biological diversity is being significantly reduced by certain human activities,

Aware of the general lack of information and knowledge regarding biological diversity and of the urgent need to
develop scientific, technical and institutional capacities to provide the basic understanding upon which to plan and
implement appropriate measures,

Noting that it is vital to anticipate, prevent and attack the causes of significant reduction or loss of biological
diversity at source,

Noting also that where there is a threat of significant reduction or loss of biological diversity, lack of full scientific
certainty should not be used as a reason for postponing measures to avoid or minimize such a threat,

Noting further that the fundamental requirement for the conservation of biological diversity is the in-situ
conservation of ecosystems and natural habitats and the maintenance and recovery of viable populations of species in
their natural surroundings,

Noting further that ex-situ measures, preferably in the country of origin, also have an important role to play,

Recognizing the close and traditional dependence of many indigenous and local communities embodying tradi-
tional lifestyles on biological resources, and the desirability of sharing equitably benefits arising from the use of
traditional knowledge, innovations and practices relevant to the conservation of biological diversity and the sustain-
able use of its components,

Recognizing also the vital role that women play in the conservation and sustainable use of biological diversity
and affirming the need for the full participation of women at all levels of policy-making and implementation for biological
diversity conservation,

Stressing the importance of, and the need to promote, international, regional and global cooperation among
States and intergovernmental organizations and the non-governmental sector for the conservation of biological diver-
sity and the sustainable use of its components,

Acknowledging that the provision of new and additional financial resources and appropriate access to relevant
technologies can be expected to make a substantial difference in the world's ability to address the loss of biological

diversity,

Acknowledging further that special provision is required to meet the needs of developing countries, including
the provision of new and additional financial resources and appropriate access to relevant technologies,

Noting in this regard the special conditions of the least developed countries and small island States,
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Acknowledging that substantial investments are required to conserve biological diversity and that there is the
expectation of a broad range of environmental, economic and social benefits from those investments,

Recognizing that economic and social development and poverty eradication are the first and overriding priorities
of developing countries,

Aware that conservation and sustainable use of biological diversity is of critical importance for meeting the food,
health and other needs of the growing world population, for which purpose access to and sharing of both genetic

resources and technologies are essential,

Noting that, ultimately, the conservation and sustainable use of biological diversity will strengthen friendly
relations among States and contribute to peace for humankind,

Desiring to enhance and complement existing international arrangements for the conservation of biological
diversity and sustainable use of its components, and

Determined to conserve and sustainably use biological diversity for the benefit of present and future
generations,

Have agreed as follows:
Article 1. Objectives

The objectives of this Convention, to be pursued in accordance with its relevant provisions, are the conserva-
tion of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits
arising out of the utilization of genetic resources, including by appropriate access to genetic resources and by appropri-
ate transfer of relevant technologies, taking into account all rights over those resources and to technologies, and by
appropriate funding.
Article 2. Use of Terms

For the purposes of this Convention:
"Biological diversity" means the variability among living organisms from all sources including, inter alia, terrestrial,
marine and other aquatic ecosystems and the ecological complexes of which they are part; this includes diversity within

species, between species and of ecosystems.

"Biological resources" includes genetic resources, organisms or parts thereof, populations, or any other biotic compo-
nent of ecosystems with actual or potential use or value for humanity.

"Biotechnology" means any technological application that uses biological systems, living organisms, or derivatives
thereof, to make or modify products or processes for specific use.

"Country of origin of genetic resources" means the country which possesses those genetic resources in in-situ
conditions.

"Country providing genetic resources" means the country supplying genetic resources collected from in-situ sources,
including populations of both wild and domesticated species, or taken from ex-situ sources, which may or may not have

originated in that country.

"Domesticated or cultivated species" means species in which the evolutionary process has been influenced by humans
to meet their needs.

"Ecosystem" means a dynamic complex of plant, animal and micro-organism communities and their non-living environ-
ment interacting as a functional unit.

"Ex-situ conservation" means the conservation of components of biological diversity outside their natural habitats.

"Genetic material" means any material of plant, animal, microbial or other origin containing functional units of
heredity.
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"Genetic resources” means genetic material of actual or potential value.
"Habitat" means the place or type of site where an organism or population naturally occurs.

"In-situ conditions" means conditions where genetic resources exist within ecosystems and natural habitats, and, in the
case of domesticated or cultivated species, in the surroundings where they have developed their distinctive properties.

"In-situ conservation" means the conservation of ecosystems and natural habitats and the maintenance and recovery
of viable populations of species in their natural surroundings and, in the case of domesticated or cultivated species, in

the surroundings where they have developed their distinctive properties.

"Protected area” means a geographically defined area which is designated or regulated and managed to achieve
specific conservation objectives.

"Regional economic integration organization" means an organization constituted by sovereign States of a given
region, to which its member States have transferred competence in respect of matters governed by this Convention and
which has been duly authorized, in accordance with its internal procedures, to sign, ratify, accept, approve or accede to
it.

"Sustainable use" means the use of components of biological diversity in a way and at a rate that does not lead to the
long-term decline of biological diversity, thereby maintaining its potential to meet the needs and aspirations of present

and future generations.

"Technology" includes biotechnology.

Article 3. Principle

States have, in accordance with the Charter of the United Nations and the principles of international law, the
sovereign right to exploit their own resources pursuant to their own environmental policies, and the responsibility to
ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction.

Article 4. Jurisdictional Scope

Subject to the rights of other States, and except as otherwise expressly provided in this Convention, the provi-
sions of this Convention apply, in relation to each Contracting Party:

(@ In the case of components of biological diversity, in areas within the limits of its national jurisdiction; and

(b) In the case of processes and activities, regardless of where their effects occur, carried out under its
jurisdiction or control, within the area of its national jurisdiction or beyond the limits of national jurisdiction.

Article 5. Cooperation

Each Contracting Party shall, as far as possible and as appropriate, cooperate with other Contracting Parties,
directly or, where appropriate, through competent international organizations, in respect of areas beyond national
jurisdiction and on other matters of mutual interest, for the conservation and sustainable use of biological diversity.
Article 6. General Measures for Conservation and Sustainable Use

Each Contracting Party shall, in accordance with its particular conditions and capabilities:

(&)  Develop national strategies, plans or programmes for the conservation and sustainable use of biological
diversity or adapt for this purpose existing strategies, plans or programmes which shall reflect, inter alia, the measures

set out in this Convention relevant to the Contracting Party concerned; and

(b) Integrate, as far as possible and as appropriate, the conservation and sustainable use of biological
diversity into relevant sectoral or cross-sectoral plans, programmes and policies.
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Article 7. Identification and Monitoring

Each Contracting Party shall, as far as possible and as appropriate, in particular for the purposes of
Articles 8 to 10:

(a)  Identify components of biological diversity important for its conservation and sustainable use having
regard to the indicative list of categories set down in Annex I;

(b)  Monitor, through sampling and other techniques, the components of biological diversity identified pur-
suant to subparagraph (a) above, paying particular attention to those requiring urgent conservation measures and
those which offer the greatest potential for sustainable use;

(¢©)  Identify processes and categories of activities which have or are likely to have significant adverse im-
pacts on the conservation and sustainable use of biological diversity, and monitor their effects through sampling and
other techniques; and

(d) Maintain and organize, by any mechanism data, derived from identification and monitoring activities
pursuant to subparagraphs (a), (b) and (c) above.

Article 8. In-situ Conservation
Each Contracting Party shall, as far as possible and as appropriate:

(a) Establish a system of protected areas or areas where special measures need to be taken to conserve
biological diversity;

(b)  Develop, where necessary, guidelines for the selection, establishment and management of protected
areas or areas where special measures need to be taken to conserve biological diversity;

(©)  Regulate or manage biological resources important for the conservation of biological diversity whether
within or outside protected areas, with a view to ensuring their conservation and sustainable use;

(d) Promote the protection of ecosystems, natural habitats and the maintenance of viable populations of
species in natural surroundings;

(¢)  Promote environmentally sound and sustainable development in areas adjacent to protected areas with a
view to furthering protection of these areas;

® Rehabilitate and restore degraded ecosystems and promote the recovery of threatened species, inter
alia, through the development and irhplementation of plans or other management strategies;

(g)  Establish or maintain means to regulate, manage or control the risks associated with the use and release
of living modified organisms resulting from biotechnology which are likely to have adverse environmental impacts that
could affect the conservation and sustainable use of biological diversity, taking also into account the risks to human
health;

(h)  Prevent the introductidn of, control or eradicate those alien species which threaten ecosystems, habitats
or species;

® Endeavour to provide the conditions needed for compatibility between present uses and the conserva-
tion of biological diversity and the sustainable use of its components;

) Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of
indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the approval and involvement of the holders of such
knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of
such knowledge, innovations and practices; ’

)  Develop or maintain necessary legislation and/or other regulatory provisions for the protection of threat-
ened species and populations;
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()] Where a significant adverse effect on biological diversity has been determined pursuant to Article 7,
regulate or manage the relevant processes and categories of activities; and

(m)  Cooperate in providing financial and other support for in-situ conservation outlined in subparagraphs (a)
to (1) above, particularly to developing countries.

Article 9. Ex-situ Conservation

Each Contracting Party shall, as far as possible and as appropriate, and predominantly for the purpose of
complementing in-situ measures:

@ Adopt measures for the ex-situ conservation of components of biological diversity, preferably in the
country of origin of such components;

(b)  Establish and maintain facilities for ex-situ conservation of and research on plants, animals and micro-
organisms, preferably in the country of origin of genetic resources;

© Adopt measures for the recovery and rehabilitation of threatened species and for their reintroduction into
their natural habitats under appropriate conditions;

(d)  Regulate and manage collection of biological resources from natural habitats for ex-situ conservation
purposes so as not to threaten ecosystems and in-situ populations of species, except where special temporary ex-situ

measures are required under subparagraph (c) above; and

© Cooperate in providing financial and other support for ex-sizu conservation outlined in subparagraphs (a)
to (d) above and in the establishment and maintenance of ex-situ conservation facilities in developing countries.

Article 10. Sustainable Use of Components of Biological Diversity
Each Contracting Party shall, as far as possible and as appropriate:

(a)  Integrate consideration of the conservation and sustainable use of biological resources into national
decision-making;

(b)  Adopt measures relating to the use of biological resources to avoid or minimize adverse impacts on
biological diversity;

© Protect and encourage customary use of biological resources in accordance with traditional cultural
practices that are compatible with conservation or sustainable use requirements;

(d)  Support local populations to develop and implement remedial action in degraded areas where biological
diversity has been reduced; and

(e) Encourage cooperation between its governmental authorities and its private sector in developing meth-
ods for sustainable use of biological resources.

Article 11. Incentive Measures

Each Contracting Party shall, as far as possible and as appropriate, adopt economically and socially sound
measures that act as incentives for the conservation and sustainable use of components of biological diversity.

Article 12. Research and Training
The Contracting Parties, taking into account the special needs of developing countries, shall:
(a)  Establish and maintain programmes for scientific and technical education and training in measures for the

identification, conservation and sustainable use of biological diversity and its components and provide support for
such education and training for the specific needs of developing countries;
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(b)  Promote and encourage research which contributes to the conservation and sustainable use of biological
diversity, particularly in developing countries, inter alia, in accordance with decisions of the Conference of the Parties
taken in consequence of recommendations of the Subsidiary Body on Scientific, Technical and Technological Advice;
and

(©)  Inkeeping with the provisions of Articles 16, 18 and 20, promote and cooperate in the use of scientific
advances in biological diversity research in developing methods for conservation and sustainable use of biological
resources.

Article 13. Public Education and Awareness
The Contracting Parties shall:

(@)  Promote and encourage understanding of the importance of, and the measures required for, the conserva-
tion of biological diversity, as well as its propagation through media, and the inclusion of these topics in educational
programmes; and

(b)  Cooperate, as appropriate, with other States and international organizations in developing educational
and public awareness programmes, with respect to conservation and sustainable use of biological diversity.

Article 14. Impact Assessment and Minimizing Adverse Impacts
1. Each Contracting Party, as far as possible and as appropriate, shall:

(a) Introduce appropriate procedures requiring environmental impact assessment of its proposed projects
that are likely to have significant adverse effects on biological diversity with a view to avoiding or minimizing such
effects and, where appropriate, allow for public participation in such procedures;

(b)  Introduce appropriate arrangements to ensure that the environmental consequences of its programmes
and policies that are likely to have significant adverse impacts on biological diversity are duly taken into account;

(©) Promote, on the basis of reciprocity, notification, exchange of information and consultation on activities
under their jurisdiction or control which are likely to significantly affect adversely the biological diversity of other States
or areas beyond the limits of national jurisdiction, by encouraging the conclusion of bilateral, regional or multilateral
arrangements, as appropriate;

(d) In the case of imminent or grave danger or damage, originating under its jurisdiction or control, to
biological diversity within the area under jurisdiction of other States or in areas beyond the limits of national jurisdiction,
notify immediately the potentially affected States of such danger or damage, as well as initiate action to prevent or
minimize such danger or damage; and

(¢)  Promote national arrangements for emergency responses to activities or events, whether caused naturally
or otherwise, which present a grave and imminent danger to biological diversity and encourage international coopera-
tion to supplement such national efforts and, where appropriate and agreed by the States or regional economic integra-
tion organizations concerned, to establish joint contingency plans.

2. The Conference of the Parties shall examine, on the basis of studies to be carried out, the issue of liability and
redress, including restoration and compensation, for damage to biological diversity, except where such liability is a
purely internal matter. )

Article 15. Access to Genetic Resources

1. Recognizing the sovereign rights of States over their natural resources, the authority to determine access to
genetic resources rests with the national governments and is subject to national legislation.

2, Each Contracting Party shall endeavour to create conditions to facilitate access to genetic resources for environ-

mentally sound uses by other Contracting Parties and not to impose restrictions that run counter to the objectives of
this Convention.
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3. For the purpose of this Convention, the genetic resources being provided by a Contracting Party, as referred to
in this Article and Articles 16 and 19, are only those that are provided by Contracting Parties that are countries of origin
of such resources or by the Parties that have acquired the genetic resources in accordance with this Convention.

4, Access, where granted, shall be on mutually agreed terms and subject to the provisions of this Article.

5. Access to genetic resources shall be subject to prior informed consent of the Contracting Party providing such
resources, unless otherwise determined by that Party.

6. Each Contracting Party shall endeavour to develop and carry out scientific research based on genetic resources
provided by other Contracting Parties with the full participation of, and where possible in, such Contracting Parties.

7. Each Contracting Party shall take legislative, administrative or policy measures, as appropriate, and in accord-
ance with Articles 16 and 19 and, where necessary, through the financial mechanism established by Articles 20 and 21
with the aim of sharing in a fair and equitable way the results of research and development and the benefits arising from
the commercial and other utilization of genetic resources with the Contracting Party providing such resources. Such
sharing shall be upon mutually agreed terms.

Article 16. Access to and Transfer of Technology

L. Each Contracting Party, recognizing that technology includes biotechnology, and that both access to and
transfer of technology among Contracting Parties are essential elements for the attainment of the objectives of this
Convention, undertakes subject to the provisions of this Article to provide and/or facilitate access for and transfer to
other Contracting Parties of technologies that are relevant to the conservation and sustainable use of biological diver-
sity or make use of genetic resources and do not cause significant damage to the environment.

2, Access to and transfer of technology referred to in paragraph 1 above to developing countries shall be provided
and/or facilitated under fair and most favourable terms, including on concessional and preferential terms where mutually
agreed, and, where necessary, in accordance with the financial mechanism established by Articles 20 and 21. Inthe case
of technology subject to patents and other intellectual property rights, such access and transfer shall be provided on
terms which recognize and are consistent with the adequate and effective protection of intellectual property rights. The
application of this paragraph shall be consistent with paragraphs 3, 4 and 5 below.

3. Each Contracting Party shall take legislative, administrative or policy measures, as appropriate, with the aim that
Contracting Parties, in particular those that are developing countries, which provide genetic resources are provided
access to and transfer of technology which makes use of those resources, on mutually agreed terms, including technol-
ogy protected by patents and other intellectual property rights, where necessary, through the provisions of Articles 20
and 21 and in accordance with international law and consistent with paragraphs 4 and 5 below.

4. Each Contracting Party shall take legislative, administrative or policy measures, as appropriate, with the aim that
the private sector facilitates access to, joint development and transfer of technology referred to in paragraph 1 above for
the benefit of both governmental institutions and the private sector of developing countries and in this regard shall
abide by the obligations included in paragraphs 1, 2 and 3 above.

5. The Contracting Parties, recognizing that patents and other intellectual property rights may have an influence on
the implementation of this Convention, shall cooperate in this regard subject to national legislation and international law
in order to ensure that such rights are supportive of and do not run counter to its objectives.

Article 17. Exchange of Information

1. The Contracting Parties shall facilitate the exchange of information, from all publicly available sources, relevant
to the conservation and sustainable use of biological diversity, taking into account the special needs of developing
countries. )

2. Such exchange of information shall include exchange of results of technical, scientific and socio-economic
research, as well as information on training and surveying programmes, specialized knowledge, indigenous and tradi-
tional knowledge as such and in combination with the technologies referred to in Article 16, paragraph 1. It shall also,
where feasible, include repatriation of information.

47



Undertaking Biodiversity Legal and Institutional Profiles

Article 18. Technical and Scientific Cooperation

L. The Contracting Parties shall promote international technical and scientific cooperation in the field of conserva-
tion and sustainable use of biological diversity, where necessary, through the appropriate international and national
institutions.

2. Each Contracting Party shall promote technical and scientific cooperation with other Contracting Parties, in
particular developing countries, in implementing this Convention, infer alia, through the development and implementa-
tion of national policies. In promoting such cooperation, special attention should be given to the development and
strengthening of national capabilities, by means of human resources development and institution building.

3. . The Conference of the Parties, at its first meeting, shall determine how to establish a clearing-house mechanism
to promote and facilitate technical and scientific cooperation.

4. The Contracting Parties shall, in accordance with national legislation and policies, encourage and develop
methods of cooperation for the development and use of technologies, including indigenous and traditional technolo-
gies, in pursuance of the objectives of this Convention. For this purpose, the Contracting Parties shall also promote
cooperation in the training of personnel and exchange of experts.

5. The Contracting Parties shall, subject to mutual agreement, promote the establishment of joint research pro-
grammes and joint ventures for the development of technologies relevant to the objectives of this Convention.

Article 19. Handling of Biotechnology and Distribution of its Benefits

1. Each Contracting Party shall take legislative, administrative or policy measures, as appropriate, to provide for the
effective participation in biotechnological research activities by those Contracting Parties, especially developing coun-
tries, which provide the genetic resources for such research, and where feasible in such Contracting Parties.

2. Each Contracting Party shall take all practicable measures to promote and advance priority access on a fair and
equitable basis by Contracting Parties, especially developing countries, to the results and benefits arising from biotech-
nologies based upon genetic resources provided by those Contracting Parties. Such access shall be on mutually agreed
terms.

3 The Parties shall consider the need for and modalities of a protocol setting out appropriate procedures, includ-
ing, in particular, advance informed agreement, in the field of the safe transfer, handling and use of any living modified
organism resulting from biotechnology that may have adverse effect on the conservation and sustainable use of
biological diversity.

4. Each Contracting Party shall, directly or by requiring any natural or legal person under its jurisdiction providing
the organisms referred to in paragraph 3 above, provide any available information about the use and safety regulations
required by that Contracting Party in handling such organisms, as well as any available information on the potential
adverse impact of the specific organisms concerned to the Contracting Party into which those organisms are to be
introduced.

Article 20. Financial Resources

1. Each Contracting Party undertakes to provide, in accordance with its capabilities, financial support and incen-
tives in respect of those national activities which are intended to achieve the objectives of this Convention, in accord-
ance with its national plans, priorities and programmes.

2. The developed country Parties shall provide new and additional financial resources to enable developing coun-
try Parties to meet the agreed full incremental costs to them of implementing measures which fulfil the obligations of this
Convention and to benefit from its provisions and which costs are agreed between a developing country Party and the
institutional structure referred to in Article 21, in accordance with policy, strategy, programme priorities and eligibility
criteria and an indicative list of incremental costs established by the Conference of the Parties. Other Parties, including
countries undergoing the process of transition to a market economy, may voluntarily assume the obligations of the
developed country Parties. For the purpose of this Article, the Conference of the Parties, shall at its first meeting
establish a list of developed country Parties and other Parties which voluntarily assume the obligations of the devel-
oped country Parties. The Conference of the Parties shall periodically review and if necessary amend the list. Contribu-
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tions from other countries and sources on a voluntary basis would also be encouraged. The implementation of these
commitments shall take into account the need for adequacy, predictability and timely flow of funds and the importance
of burden-sharing among the contributing Parties included in the list.

3. The developed country Parties may also provide, and developing country Parties avail themselves of, financial
resources related to the implementation of this Convention through bilateral, regional and other multilateral channels.

4. The extent to which developing country Parties will effectively implement their commitments under this Conven-
tion will depend on the effective implementation by developed country Parties of their commitments under this Conven-
tion related to financial resources and transfer of technology and will take fully into account the fact that economic and
social development and eradication of poverty are the first and overriding priorities of the developing country Parties.

5. The Parties shall take full account of the specific needs and special situation of least developed countries in their
actions with regard to funding and transfer of technology.

6. The Contracting Parties shall also take into consideration the special conditions resulting from the dependence
on, distribution and location of, biological diversity within developing country Parties, in particular small island States.

7. Consideration shall also be given to the special situation of developing countries, including those that are most
environmentally vulnerable, such as those with arid and semi-arid zones, coastal and mountainous areas.

Article 21. Financial Mechanism

1. There shall be a mechanism for the provision of financial resources to developing country Parties for purposes
of this Convention on a grant or concessional basis the essential elements of which are described in this Article. The
mechanism shall function under the authority and guidance of, and be accountable to, the Conference of the Parties for
purposes of this Convention. The operations of the mechanism shall be carried out by such institutional structure as
may be decided upon by the Conference of the Parties at its first meeting. For purposes of this Convention, the
Conference of the Parties shall determine the policy, strategy, programme priorities and eligibility criteria relating to the
access to and utilization of such resources. The contributions shall be such as to take into account the need for
predictability, adequacy and timely flow of funds referred to in Article 20 in accordance with the amount of resources
needed to be decided periodically by the Conference of the Parties and the importance of burden-sharing among the
contributing Parties included in the list referred to in Article 20, paragraph 2. Voluntary contributions may also be made
by the developed country Parties and by other countries and sources. The mechanism shall operate within a democratic
and transparent system of governance.

2. Pursuant to the objectives of this Convention, the Conference of the Parties shall at its first meeting determine
the policy, strategy and programme priorities, as well as detailed criteria and guidelines for eligibility for access to and
utilization of the financial resources including monitoring and evaluation on a regular basis of such utilization. The
Conference of the Parties shall decide on the arrangements to give effect to paragraph 1 above after consultation with
the institutional structure entrusted with the operation of the financial mechanism.

3. The Conference of the Parties shall review the effectiveness of the mechanism established under this Article,
including the criteria and guidelines referred to in paragraph 2 above, not less than two years after the entry into force
of this Convention and thereafter on a regular basis. Based on such review, it shall take appropriate action to improve
the effectiveness of the mechanism if necessary.

4. The Contracting Parties shall consider strengthening existing financial institutions to provide financial resources
for the conservation and sustainable use of biological diversity.

Article 22. Relationship with Other International Conventions
L. The provisions of this Convention shall not affect the rights and obligations of any Contracting Party deriving
from any existing international agreement, except where the exercise of those rights and obligations would cause a

serious damage or threat to biological diversity.

2. Contracting Parties shall implement this Convention with respect to the marine environment consistently with
the rights and obligations of States under the law of the sea.
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Article 23. Conference of the Parties

L. A Conference of the Parties is hereby established. The first meeting of the Conference of the Parties shall be
convened by the Executive Director of the United Nations Environment Programme not later than one year after the
entry into force of this Convention. Thereafter, ordinary meetings of the Conference of the Parties shall be held at
regular intervals to be determined by the Conference at its first meeting. '

2. Extraordinary meetings of the Conference of the Parties shall be held at such other times as may be deemed
necessary by the Conference, or at the written request of any Party, provided that, within six months of the request being
communicated to them by the Secretariat, it is supported by at least one third of the Parties.

3. The Conference of the Parties shall by consensus agree upon and adopt rules of procedure for itself and for any
subsidiary body it may establish, as well as financial rules governing the funding of the Secretariat. At each ordinary

meeting, it shall adopt a budget for the financial period until the next ordinary meeting.

4, The Conference of the Parties shall keep under review the implementation of this Convention, and, for this
purpose, shall:

(a)  Establish the form and the intervals for transmitting the information to be submitted in accordance with
Article 26 and consider such information as well as reports submitted by any subsidiary body;

(b)  Review scientific, technical and technological advice on biological diversity provided in accordance with
Atrticle 25;

© Consider and adopt, as required, protocols in accordance with Article 28;

) Consider and adopt, as required, in accordance with Articles 29 and 30, amendments to this Convention
and its annexes;

e) Consider amendments to any protocol, as well as to any annexes thereto, and, if so decided, recommend
their adoption to the parties to the protocol concerned;

6] Consider and adopt, as required, in accordance with Article 30, additional annexes to this Convention;

(g)  Establish such subsidiary bodies, particularly to provide scientific and technical advice, as are deemed
necessary for the implementation of this Convention;

(h)  Contact, through the Secretariat, the executive bodies of conventions dealing with matters covered by
this Convention with a view to establishing appropriate forms of cooperation with them; and

® Consider and undertake any additional action that may be required for the achievement of the purposes
of this Convention in the light of experience gained in its operation.

5. The United Nations, its specialized agencies and the International Atomic Energy Agency, as well as any State
not Party to this Convention, may be represented as observers at meetings of the Conference of the Parties. Any other
body or agency, whether governmental or non-governmental, qualified in fields relating to conservation and sustainable
use of biological diversity, which has informed the Secretariat of its wish to be represented as an observer at a meeting
of the Conference of the Parties, may be admitted unless at least one third of the Parties present object. The admission
and participation of observers shall be subject to the rules of procedure adopted by the Conference of the Parties.
Article 24. Secretariat
1. A secretariat is hereby established. Its functions shall be:

(@  To arrange for and service meetings of the Conference of the Parties provided for in Article 23;

(b)  To perform the functions assigned to it by any protocol;

© To prepare repotts on the execution of its functions under this Convention and present them to the
Conference of the Parties;
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(d  To coordinate with other relevant international bodies and, in particular to enter into such administrative
and contractual arrangements as may be required for the effective discharge of its functions; and

e To perform such other functions as may be determined by the Conference of the Parties.

2. At its first ordinary meeting, the Conference of the Parties shall designate the secretariat from amongst those
existing competent international organizations which have signified their willingness to carry out the secretariat func-
tions under this Convention.

Article 25. Subsidiary Body on Scientific, Technical and Technological Advice

L. A subsidiary body for the provision of scientific, technical and technological advice is hereby established to
provide the Conference of the Parties and, as appropriate, its other subsidiary bodies with timely advice relating to the
implementation of this Convention. This body shall be open to participation by all Parties and shall be multi-disciplinary.
It shall comprise government representatives competent in the relevant field of expertise. It shall report regularly to the

Conference of the Parties on all aspects of its work.

2. Under the authority of and in accordance with guidelines laid down by the Conference of the Parties, and upon
its request, this body shall: :

()] Provide scientific and technical assessments of the status of biological diversity;

(b)  Prepare scientific and technical assessments of the effects of types of measures taken in accordance with
the provisions of this Convention;

© Identify innovative, efficient and state-of-the-art technologies and know-how relating to the conserva-
tion and sustainable use of biological diversity and advise on the ways and means of promoting development and/or

transferring such technologies;

(d) Provide advice on scientific programmes and international cooperation in research and development
related to conservation and sustainable use of biological diversity; and

(¢)  Respond to scientific, technical, technological and methodological questions that the Conference of the
Parties and its subsidiary bodies may put to the body.

3. The functions, terms of reference, organization and operation of this body may be further elaborated by the
Conference of the Parties.

Article 26. Reports

Each Contracting Party shall, at intervals to be determined by the Conference of the Parties, present to the
Conference of the Parties, reports on measures which it has taken for the implementation of the provisions of this
Convention and their effectiveness in meeting the objectives of this Convention.

Article 27. Settlement of Disputes

1. In the event of a dispute between Contracting Parties concerning the interpretation or application of this Con-
vention, the parties concerned shall seek solution by negotiation.

2. If the parties concerned cannot reach agreement by negotiation, they may jointly seek the good offices of, or
request mediation by, a third party.

3. When ratifying, accepting, approving or acceding to this Convention, or at any time thereafter, a State or regional
economic integration organization may declare in writing to the Depositary that for a dispute not resolved in accordance
with paragraph 1 or paragraph 2 above, it accepts one or both of the following means of dispute settlement as compul-
sory:

(a)  Arbitration in accordance with the procedure laid down in Part 1 of Annex II;

()  Submission of the dispute to the International Court of Justice.
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4. If the parties to the dispute have not, in accordance with paragraph 3 above, accepted the same or any procedure,
the dispute shall be submitted to conciliation in accordance with Part 2 of Annex II unless the parties otherwise agree.

5. The provisions of this Article shall apply with respect to any protocol except as otherwise provided in the
protocol concerned.

Article 28. Adoption of Protocols
1L The Contracting Parties shall cooperate in the formulation and adoption of protocols to this Convention.
2. Protocols shall be adopted at a meeting of the Conference of the Parties.

3. The text of any proposed protocol shall be communicated to the Contracting Parties by the Secretariat at least six
months before such a meeting.

Article 29. Amendment of the Convention or Protocols

1L Amendments to this Convention may be proposed by any Contracting Party. Amendments to any protocol may
be proposed by any Party to that protocol.

2. Amendments to this Convention shall be adopted at a meeting of the Conference of the Parties. Amendments to
any protocol shall be adopted at a meeting of the Parties to the Protocol in question. The text of any proposed
amendment to this Convention or to any protocol, except as may otherwise be provided in such protocol, shall be
communicated to the Parties to the instrument in question by the secretariat at least six months before the meeting at
which it is proposed for adoption. The secretariat shall also communicate proposed amendments to the signatories to
this Convention for information.

3. The Parties shall make every effort to reach agreement on any proposed amendment to this Convention or to any
protocol by consensus. If all efforts at consensus have been exhausted, and no agreement reached, the amendment
shall as a last resort be adopted by a two-third majority vote of the Parties to the instrument in question present and
voting at the meeting, and shall be submitted by the Depositary to all Parties for ratification, acceptance or approval.

4. Ratification, acceptance or approval of amendments shall be notified to the Depositary in writing. Amendments
adopted in accordance with paragraph 3 above shall enter into force among Parties having accepted them on the
ninetieth day after the deposit of instruments of ratification, acceptance or approval by at least two thirds of the
Contracting Parties to this Convention or of the Parties to the protocol concerned, except as may otherwise be provided
in such protocol. Thereafter the amendments shall enter into force for any other Party on the ninetieth day after that
Party deposits its instrument of ratification, acceptance or approval of the amendments.

5. For the purposes of this Article, "Parties present and voting” means Parties present and casting an affirmative or
negative vote.

Article 30. Adoption and Amendment of Annexes

L The annexes to this Convention or to any protocol shall form an integral part of the Convention or of such
protocol, as the case may be, and, unless expressly provided otherwise, a reference to this Convention or its protocols
constitutes at the same time a reference to any annexes thereto. Such annexes shall be restricted to procedural,
scientific, technical and administrative matters.

2. Except as may be otherwise provided in any protocol with respect to its annexes, the following procedure shall
apply to the proposal, adoption and entry into force of additional annexes to this Convention or of annexes to any
protocol:

(@) Annexes to this Convention or to any protocol shall be proposed and adopted according to the procedure
laid down in Article 29;

b) Any Party that is unable to approve an additional annex to this Convention or an annex to any protocol

to which it is Party shall so notify the Depositary, in writing, within one year from the date of the communication of the
adoption by the Depositary. The Depositary shall without delay notify all Parties of any such notification received. A
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Party may at any time withdraw a previous declaration of objection and the annexes shall thereupon enter into force for
that Party subject to subparagraph (c) below;

{¢)  On the expiry of one year from the date of the communication of the adoption by the Depositary, the annex
shall enter into force for all Parties to this Convention or to any protocol concerned which have not submitted a
notification in accordance with the provisions of subparagraph (b) above.

3. The proposal, adoption and entry into force of amendments to annexes to this Convention or to any protocol
shall be subject to the same procedure as for the proposal, adoption and entry into force of annexes to the Convention
or annexes to any protocol.

4. If an additional annex or an amendment to an annex is related to an amendment to this Convention or to any
protocol, the additional annex or amendment shall not enter into force until such time as the amendment to the Conven-
tion or to the protocol concerned enters into force.

Article 31. Right to Vote

L. Except as provided for in paragraph 2 below, each Contracting Party to this Convention or to any protocol shall
have one vote.

2. Regional economic integration organizations, in matters within their competence, shall exercise their right to vote
with a number of votes equal to the number of their member States which are Contracting Parties to this Convention or
the relevant protocol. Such organizations shall not exercise their right to vote if their member States exercise theirs, and
vice versa.

Article 32. Relationship between this Convention and Its Protocols

L. A State or a regional economic integration organization may not become a Party to a protocol unless it is, or
becomes at the same time, a Contracting Party to this Convention.

2. Decisions under any protocol shall be taken only by the Parties to the protocol concerned. Any Contracting
Party that has not ratified, accepted or approved a protocol may participate as an observer in any meeting of the parties
to that protocol.

Article 33. Signature

This Convention shall be open for signature at Rio de Janeiro by all States and any regional economic integration
organization from 5 June 1992 until 14 June 1992, and at the United Nations Headquarters in New York from 15 June 1992
to 4 June 1993.

Article 34. Ratification, Acceptance or Approval

L. This Convention and any protocol shall be subject to ratification, acceptance or approval by States and by
regional economic integration organizations. Instruments of ratification, acceptance or approval shall be deposited with
the Depositary.

2 Any organization referred to in paragraph 1 above which becomes a Contracting Party to this Convention or any
protocol without any of its member States being a Contracting Party shall be bound by all the obligations under the
Convention or the protocol, as the case may be. Inthe case of such organizations, one or more of whose member States
is a Contracting Party to this Convention or relevant protocol, the organization and its member States shall decide on
their respective responsibilities for the performance of their obligations under the Convention or protocol, as the case
may be. In such cases, the organization and the member States shall not be entitled to exercise rights under the
Convention or relevant protocol concurrently.

3. In their instruments of ratification, acceptance or approval, the organizations referred to in paragraph 1 above
shall declare the extent of their competence with respect to the matters governed by the Convention or the relevant
protocol. These organizations shall also inform the Depositary of any relevant modification in the extent of their
competence.
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Article 35. Accession

1 This Convention and any protocol shall be open for accession by States and by regional economic integration
organizations from the date on which the Convention or the protocol concerned is closed for signature. The instruments
of accession shall be deposited with the Depositary.

2. In their instruments of accession, the organizations referred to in paragraph 1 above shall declare the extent of
their competence with respect to the matters governed by the Convention or the relevant protocol. These organizations
shall also inform the Depositary of any relevant modification in the extent of their competence.

3. The provisions of Article 34, paragraph 2, shall apply to regional economic integration organizations which
accede to this Convention or any protocol.

Article 36. Entry Into Force

1. This Convention shall enter into force on the ninetieth day after the date of deposit of the thirtieth instrument of
ratification, acceptance, approval or accession.

2. Any protocol shall enter into force on the ninetieth day after the date of deposit of the number of instruments of
ratification, acceptance, approval or accession, specified in that protocol, has been deposited.

3. For each Contracting Party which ratifies, accepts or approves this Convention or accedes thereto after the
deposit of the thirtieth instrument of ratification, acceptance, approval or accession, it shall enter into force on the
ninetieth day after the date of deposit by such Contracting Party of its instrument of ratification, acceptance, approval
or accession.

4. Any protocol, except as otherwise provided in such protocol, shall enter into force for a Contracting Party that
ratifies, accepts or approves that protocol or accedes thereto after its entry into force pursuant to paragraph 2 above, on
the ninetieth day after the date on which that Contracting Party deposits its instrument of ratification, acceptance,
approval or accession, or on the date on which this Convention enters into force for that Contracting Party, whichever
shall be the later.

5. For the purposes of paragraphs 1 and 2 above, any instrument deposited by a regional economic integration
organization shall not be counted as additional to those deposited by member States of such organization.

Article 37. Reservations
No reservations may be made to this Convention.
Article 38. Withdrawals

1. At any time after two years from the date on which this Convention has entered into force for a Contracting Party,
that Contracting Party may withdraw from the Convention by giving written notification to the Depositary.

2. Any such withdrawal shall take place upon expiry of one year after the daté of its receipt by the Depositary, or on
such later date as may be specified in the notification of the withdrawal.

3, Any Contracting Party which withdraws from this Convention shall be considered as also having withdrawn
from any protocol to which it is party.

Article 39. Financial Interim Arrangements

Provided that it has been fully restructured in accordance with the requirements of Article 21, the Global Environ-
ment Facility of the United Nations Development Programme, the United Nations Environment Programme and the
International Bank for Reconstruction and Development shall be the institutional structure referred to in Article 21 on an
interim basis, for the period between the entry into force of this Convention and the first meeting of the Conference of
the Parties or until the Conference of the Parties decides which institutional structure will be designated in accordance
with Article 21.
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Article 40. Secretariat Interim Arrangements

The secretariat to be provided by the Executive Director of the United Nations Environment Programme shall be
the secretariat referred to in Article 24, paragraph 2, on an interim basis for the period between the entry into force of this
Convention and the first meeting of the Conference of the Parties.

Article 41. Depositary

The Secretary-General of the United Nations shall assume the functions of Depositary of this Convention and
any protocols.

Article 42. Authentic Texts

The original of this Convention, of which the Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic, shall be deposited with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized to that effect, have signed this Convention.

Done at Rio de Janeiro on this fifth day of June, one thousand nine hundred and ninety-two.

Annex 1
IDENTIFICATION AND MONITORING

L Ecosystems and habitats: containing high diversity, large numbers of endemic or threatened species, or wilder-
ness; required by migratory species; of social, economic, cultural or scientific importance; or, which are representative,
unique or associated with key evolutionary or other biological processes;

2. Species and communities which are: threatened; wild relatives of domesticated or cultivated species; of
medicinal, agricultural or other economic value; or social, scientific or cultural importance; or importance for research
into the conservation and sustainable use of biological diversity, such as indicator species; and

3. Described genomes and genes of social, scientific or economic importance.

Annex 11

Part 1
ARBITRATION
Article 1

The claimant party shall notify the secretariat that the parties are referring a dispute to arbitration pursuant to
Article 27. The notification shall state the subject-matter of arbitration and include, in particular, the articles of the
Convention or the protocol, the interpretation or application of which are at issue. If the parties do not agree on the
subject matter of the dispute before the President of the tribunal is designated, the arbitral tribunal shall determine the
subject matter. The secretariat shall forward the information thus received to all Contracting Parties to this Convention
or to the protocol concerned.

Article 2

1. In disputes between two parties, the arbitral tribunal shall consist of three members. Each of the parties to the
dispute shall appoint an arbitrator and the two arbitrators so appointed shall designate by common agreement the third
arbitrator who shall be the President of the tribunal. The latter shall not be a national of one of the parties to the dispute,
nor have his or her usual place of residence in the territory of one of these parties, nor be employed by any of them, nor
have dealt with the case in any other capacity.
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2. In disputes between more than two parties, parties in the same interest shall appoint one arbitrator jointly by
agreement.

3. Any vacancy shall be filled in the manner prescribed for the initial appointment.

Article 3

L If the President of the arbitral tribunal has not been designated within two months of the appointment of the
second arbitrator, the Secretary-General of the United Nations shall, at the request of a party, designate the President

within a further two-month period.

2. If one of the parties to the dispute does not appoint an arbitrator within two months of receipt of the request, the
other party may inform the Secretary-General who shall make the designation within a further two-month period.

Article 4

The arbitral tribunal shall render its decisions in accordance with the provisions of this Convention, any protocols
concerned, and international law.

Article 5

Unless the parties to the dispute otherwise agree, the arbitral tribunal shall determine its own rules of procedure.
Article 6

The arbitral tribunal may, at the request of one of the parties, recommend essential interim measures of protection.
Article 7

The parties to the dispute shall facilitate the work of the arbitral tribunal and, in particular, using all means at their
disposal, shall:

(a) Provide it with all relevant documents, information and facilities; and
(b)  Enable it, when necessary, to call witnesses or experts and receive their evidence.
Article 8

The parties and the arbitrators are under an obligation to protect the confidentiality of any information they
receive in confidence during the proceedings of the arbitral tribunal.

Article 9

Unless the arbitral tribunal determines otherwise because of the particular circumstances of the case, the costs
of the tribunal shall be borne by the parties to the dispute in equal shares. The tribunal shall keep a record of all its costs,
and shall furnish a final statement thereof to the parties.

Article 10

Any Contracting Party that has an interest of a legal nature in the subject-matter of the dispute which may be
affected by the decision in the case, may intervene in the proceedings with the consent of the tribunal. '

Article 11
The tribunal may hear and determine counterclaims arising directly out of the subject-matter of the dispute.
Article 12

Decisions both on procedure and substance of the arbitral tribunal shall be taken by a majority vote of its
members.
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Article 13

If one of the parties to the dispute does not appear before the arbitral tribunal or fails to defend its case, the other
party may request the tribunal to continue the proceedings and to make its award. Absence of a party or a failure of a
party to defend its case shall not constitute a bar to the proceedings. Before rendering its final decision, the arbitral
tribunal must satisfy itself that the claim is well founded in fact and law.

Article 14

The tribunal shall render its final decision within five months of the date on which it is fully constituted unless it
finds it necessary to extend the time-limit for a period which should not exceed five more months.

Article 15

The final decision of the arbitral tribunal shall be confined to the subject-matter of the dispute and shall state the
reasons on which it is based. It shall contain the names of the members who have participated and the date of the final
decision. Any member of the tribunal may attach a separate or dissenting opinion to the final decision.

Article 16

The award shall be binding on the parties to the dispute. It shall be without appeal unless the parties to the
dispute have agreed in advance to an appellate procedure.

Article 17
Any controversy which may arise between the parties to the dispute as regards the interpretation or manner of

implementation of the final decision may be submitted by either party for decision to the arbitral tribunal which rendered
it.

Part 2
CONCILIATION
Article 1

A conciliation commission shall be created upon the request of one of the parties to the dispute. The commission
shall, unless the parties otherwise agree, be composed of five members, two appointed by each Party concerned and a
President chosen jointly by those members.
Article 2

In disputes between more than two parties, paities in the same interest shall appoint their members of the
commission jointly by agreement. Where two or more parties have separate interests or there is a disagreement as to
whether they are of the same interest, they shall appoint their members separately.
Article 3

If any appointments by the parties are not made within two months of the date of the request to create a
conciliation commission, the Secretary-General of the United Nations shall, if asked to do so by the party that made the
request, make those appointments within a further two-month period.
Article 4

If a President of the conciliation commission has not been chosen within two months of the last of the members

of the commission being appointed, the Secretary-General of the United Nations shall, if asked to do so by a party,
designate a President within a further two-month period.
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Article 5

The conciliation commission shall take its decisions by majority vote of its members. It shall, unless the parties
to the dispute otherwise agree, determine its own procedure. It shall render a proposal for resolution of the dispute,

which the parties shall consider in good faith.

Article 6

A disagreement as to whether the conciliation commission has competence shall be decided by the commission.
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