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European Economic Community
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International Council for the Exploration of the Seas
International Labour Organisation

International Maritime Organization

Directive on Infrastructure for Spatial Information in Europe
Intergovernmental Oceanographic Commission

International Seabed Authority
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lllegal, Unregulated and Unreported

Mapping European Seabed Habitats

Marine mammals and Birds in the North and Baltic Seas
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Marine Strategy Directive
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Our seas and oceans are essential for
global food security and for sustaining
economic prosperity. Yet, the marine
environment is increasingly under
threat. Loss of marine biodiversity is
endangering ecosystem stability.
Overfishing, contamination,
acidification, and other imminent
threats are decreasing the benefits that
humans can derive from the seas.

Protection of marine biodiversity is a
priority for the German government
during its EU Presidency. In the
framework of “Countdown 20107,
Germany is making increased efforts to
reach the EU target of halting the loss of
biodiversity by 2010. An expert workshop
“Countdown 2010 for Marine
Ecosystems”, from 18th - 20th April 2007,
in Berlin, will address some of the key
challenges and opportunities facing
marine conservation both within and
beyond European waters in coming
years. The workshop is organised by the
World Conservation Union (IUCN), on
behalf of the German Federal Agency for
Nature Conservation (BfN) and the
German Ministry for the Environment. The
workshop will identify mechanisms to
improve marine environmental
governance and conservation through the
implementation of existing international
commitments.

Based on a review of scientific
knowledge and consultation with
leading experts, this document outlines
recommendations for progress in
important policy areas.

These include the establishment of the
Natura 2000 network, the integration of
biodiversity into the EU’s Marine
policies, the governance and protection
of high seas ecosystems and possible
options for an Implementing Agreement
for protection of marine biodiversity in
areas beyond national jurisdiction.

Although views and recommendations
expressed in this document are those
of the independent authors, and not of
the German government or IUCN, they
should serve to facilitate debate
between participants at the workshop.

The outcomes of the workshop will be
presented to decision-makers at the EU
level and within Member States. The
heads of all EU states made the
commitment to halt the loss of
biodiversity within the EU by 2010.

The conservation and sustainable use
of marine biodiversity plays a key role in
reaching this target, as a basis for
sustainable development within the EU,
and beyond.

Foreword

Jochen Flasbarth

Director General, Nature Conservation
and Sustainable Use of Nature,
German Federal

Ministry for the Environment

Tamas Marghescu
Regional Director for Europe,
The World Conservation Union (IUCN)
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The marine environment poses a
number of complex challenges for
environmental protection and
sustainable use. This is exacerbated
within the EU by the relationship
between Member States and EU
competencies in the implementation of
various policies and regulations. The
EU and its Member States are also
parties to a number of regional and
international agreements to protect
biodiversity which include the
commitment to halt biodiversity loss in
Europe (and significantly reduce the
rate of loss, at global level) by 2010
and to establish a network of marine
protected areas by 2012. This report
makes recommendations for progress
within the EU, for the implementation of
Natura 2000 and EU Marine policies, as
well as in areas beyond national
jurisdiction, for improving conservation
of the High Seas through tools such as
marine protected areas, improved use
of existing institutions and agreements,
and through the proposed
implementing agreement to the United
Nations Convention on the Law of the
Sea (UNCLOS). Some
recommendations are underpinned by
best practice examples, to demonstrate
feasible solutions to meet the 2010 and
2012 targets.

Executive summary

Natura 2000

The ‘Birds’ and ‘Habitats’ Directives of
1979 and 1992 provide the legal basis
for the establishment of the Natura
2000 network of protected areas.
Incorporating species and habitats from
both terrestrial and marine ecosystems,
the Directives foresaw that Natura 2000
would be implemented on both land
and sea, including the offshore area of
the Exclusive Economic Zones or
equivalent zones. Although great steps
have been taken, the identification and
designation of marine Natura 2000 sites
has become significantly delayed,
especially in the marine zones. As of
December 2006, a total of 20,862 SCls
(Sites of Community Interest), of which
4,617 are SPAs (Special Protected
Areas), have been designated by
Member States', covering a total area
of 3,940,746 km?. To date, this
incorporates only 484 SPAs (66,511
km3) and 1,248 SCls (77,806 km?) in
marine areas, which are predominately
proposed for coastal waters. In 2004
Germany nominated the first
comprehensive set of Natura 2000 sites
in its Exclusive Economic Zone (EEZ).

The designation of marine Natura 2000
sites led only slowly to an increase in
the number of Marine Protected Areas
(MPA) in European waters, which have
a critical role in safeguarding marine
biodiversity. Progress continues to be
too slow for the fulfilment of the EU
biodiversity targets. Important lessons
for the necessary acceleration of
establishing Natura 2000 in marine
areas can be drawn from recent
experiences. For site designation in
coastal areas the scientific knowledge

1. http://ec.europa.eu/environment/nature/nature_conservation/useful_info/barometer/pdf/sci.pdf

and legal basis is largely in place.
However, a number of actions need to
be taken to complete designation
around coastal areas and to improve
identification and designation in
offshore areas. Based on the review in
this report the following
recommendations are made:
e Complete the identification,
delineation and nomination of marine
Natura 2000 in coastal and especially
in the offshore (EEZ) area, on the
basis of existing data and additional
marine surveys in relation to the
relevant habitats and species
Continue to link the designation
process with other
initiatives/measures aiming to build
networks of marine protected areas
(e.g. OSPAR/HELCOM) especially in
relation to complementarity, and to
avoid duplication of effort
Carry out first assessments of
ecological coherence of the marine
Natura 2000 network and nominate any
further sites required to achieve this
Increase efforts and focus on delivery
on the ground i.e. effective
management to achieve conservation
objectives
Involve the relevant stakeholders for
the effective delivery of the objectives
of Natura 2000 sites
Continue to pool experience and
good practice examples/guidance
especially in relation to the
management of fishing activity in
Natura 2000 sites
Clarify the legal precedence for the
management of fishing activities in
Natura 2000 sites
Establish the regulatory measures to
be used for the pro-active
management of fisheries for nature
conservation purposes, especially in
MPAs
Continue research to provide a sound
scientific underpinning to the
management of Natura 2000 sites
e Establish sustainable financing for the
Natura 2000 network



Priority tasks are changing as Natura
2000 becomes established in the
marine environment; however, there
remains a need to accelerate the
nomination process for offshore waters.
The case study from the nomination
process in the German EEZ illustrates
that this can be achieved within the
given time frame. The forthcoming
handbook from the European
Commission provides further practical
guidance to ensure this task is
achieved. The ultimate driver, as
revealed by monitoring and future
assessments, will be what has been
achieved in terms of the conservation
of marine biodiversity i.e. maintaining
and restoring sites to favourable
conservation status. The success of
marine Natura 2000 sites will, in turn,
be key to delivering a range of marine
conservation targets set by national
governments and by the international
community.

Marine Strategy Directive and
Maritime Green Paper

Together with the implementation of the
Birds and Habitats Directives, the
European Union is undergoing
significant policy development in the
field of the marine environment. It has
published a Thematic Strategy, a
proposed Marine Strategy Directive and
is developing a wider maritime policy,
currently at Green Paper stage. The
proposed Marine Strategy Directive
(MSD) would take an ecosystem based
approach to the management of human
activities and the sustainable use of
marine goods and services, by
developing a series of targets and
measures to ensure the ‘good
environmental status’ of the EU’s
marine areas. An EU marine strategy
Directive would be a step forward in the
EU level of protection of the marine
environment.

However there are a number of
concerns. The balance between the
responsibilities of Member States and
the European Union needs to be
clarified as does the relationship
between economic development and
environmental protection. Much of the
strength of the Directive will hinge on
the definition of good environmental
status, which requires more detailed
description and clarification.
Additionally, the actual MSD proposal
do not strengthen the conservation
principals achieved in existing
European Regional Sea Conventions,

i.e. the Precautionary principle, the Best

Environmental Practices and the
Polluter Pays Principles, and do not
strengthen MPAs as an important
conservation tool. Also the MSD does
not mention any measures related to
fisheries management, which is
identified as an issue of competency,
as any measures regulating fisheries
management can only be taken in the
context of the CFP.

The maritime Green Paper launched a
consultation to inform the
Commission’s vision of a ‘holistic’
future integrated Maritime Policy and is
supportive of the marine Thematic
Strategy and proposed Directive. In
particular, it makes clear that a future
Maritime Policy relies upon the MSD to
implement an ecosystem based
approach to maritime activities,
however at the same time it focuses
strongly on the development of jobs
and economic growth in the marine
sector as part of the Lisbon Agenda. In
essence the MSD is identified as the
‘environmental’ pillar with the Green
Paper looking at the economic pillar.
However, the lack of mention of
fisheries management within the MSD
as an ecosystem issue and its inclusion
in the Green Paper makes it difficult to
see how the MSD could act effectively.
The opportunity to discuss the
management of sustainable fisheries in
the context of the Green Paper should
be utilised, to ensure that the link to
biodiversity and ecosystem services
becomes one of the major drivers of
transforming the CFP.
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High Seas Biodiversity

Sixty-four percent of the world’s
oceans occur outside national
boundaries and biodiversity is
increasingly coming under threat with
no comprehensive legal or
administrative structure yet in place to
address the pressures. In the 25 years
since the 1982 United Nations
Convention on the Law of the Sea
(UNCLOS) was signed, the ability of
man to extract, explore and develop
marine resources has grown rapidly.
Ecosystems such as seamounts, cold
water corals and hydrothermal vents
were scarcely known when UNCLOS
was negotiated. Currently fishing (both
regulated and unregulated) and
shipping remain the main human
activities of the high seas, but their
volume and cumulative effects have
increased greatly. The cumulative effect
is undermining ecosystem resilience,
biodiversity and food security.

New activities such as open ocean
fertilization, CO2 storage and
bioprospecting are not yet subject to
adequate environmental regulation and
highlight the need for rapid and
comprehensive action. Moreover,
climate change and its associated
effects are adding significant new
stresses such that marine biodiversity
and productivity will become
increasingly susceptible to broad scale
regime shifts and/or collapse in the
coming years.

It is now clear that in exercising their
high seas freedoms under UNCLOS,
many states have been slow to
implement their reciprocal duties to
protect and preserve the marine
environment and to conserve high seas
living resources. Challenges to be
overcome include insufficient
implementation of international legal
obligations as well as regulatory and
governance gaps in the UNCLOS
regime. Therefore some form of
common global mandate for
biodiversity conservation in areas
beyond national jurisdiction (ABNJ) is
required. To achieve this, it will be
necessary to harmonize mandates and
improve transparency, public
participation and accountability in
decision-making processes.

In February 2008, the United Nations
Informal Working Group on the
conservation and sustainable use of
biodiversity beyond national jurisdiction
will meet to discuss ways to improve
management. An implementing
agreement to UNCLOS as supported
by the EU could address many
weaknesses and gaps. However, at
present not all nations are committed to
such an agreement. Thus it may take
some time before states agree to
negotiate such an instrument, and even
longer for it to be negotiated and enter
into force.

In the interim, there are important steps
that can be initiated to protect the most
vulnerable areas and species. Through
internal EC and/or Member State
action, informal collaborative initiatives
and improved use of existing
institutions and agreements, the EU
can make substantial progress towards
achieving the 2010 and 2012 targets
(see report body for detailed
recommendations).



Towards an Implementing Agreement
for the High Seas

To meet the challenges of protecting high
seas biodiversity, the EU has proposed
an Implementing Agreement (IA) to
UNCLOS. An IA provides a useful
mechanism to augment the provisions of
UNCLOS in relation to regulation of
ABNJ and to coordinate an ecosystem-
based approach for sustainable use of
resources. This proposal is still in the
early stages of discussion (and it could
take many years), but it is possible to
identify some of the issues that will need
to be considered and evaluated in the
medium-term.

The key goals of the Implementing
Agreement could include provision of
an oversight mechanism for sectoral
organisations to ensure achievement of
conservation goals and sustainable use
of marine resources; to allow for the
establishment of areas that require
protection to conserve marine
ecosystems or resources; and to
provide a framework for scientific
research and assessment to monitor
the effectiveness of conservation
measures and to determine whether
resource use is sustainable on an
ongoing basis. In addition the
Implementing Agreement could
promote collaboration and coordination
between key stakeholders and the
sharing of data and information.
Another area which the Implementing
Agreement could further conservation
objectives is through environmental
assessment, to ensure that prior impact
assessment, ongoing monitoring and
possible cumulative impacts across
different sectors are evaluated to
minimise the risks of human activities
on the marine environment and to
promote sustainable use of resources.

Some of the key issues that could be
included within the Implementing
Agreement are area-based measures,
environmental assessments, marine
genetic resources, and aspects of
compliance and enforcement. Strategic
decisions are required to determine
what components of these issues
should be regulated within an
Implementing Agreement and what
should be advanced through other
mechanisms. Following on from this the
most appropriate institutional
arrangements will reflect the scope of
the Implementing Agreement. Some
provisions may be able to be delivered
by existing organisations and others
may require establishment of a new
coordinating body or technical advisory
body. Development of an Implementing
Agreement provides a very useful
mechanism to motivate discussions in
the international community about
reform and improvements to marine
governance in ABNJ. An outcome of
this process should be the
institutionalisation of an ecosystem-
based approach for the management of
human activities in ABNJ, which is
required for effective conservation and
protection of marine biological diversity.
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Natura 2000 designation and management

1. Introduction

Council Directive 79/409/EEC on the
Conservation of Wild Birds (the Birds
Directive) and Council Directive
92/43/EEC on the Conservation of
Natural Habitats and of Wild Fauna and
Flora (the Habitats Directive) are the
main legal instruments for the
protection of nature and biodiversity
within the EU. The Birds Directive
creates a comprehensive scheme of
protection for all wild bird species
naturally occurring in the Union. The
Habitats Directive establishes a
common framework for the
conservation of animal and plant
species as well as natural and semi-
natural habitats that have been
identified as being of Community
interest”. Both include requirements to
establish protected areas.

The Birds Directive requires the
designation of Special Protection Areas
(SPAs) for species listed in Annex | of
the Directive as well as for any regularly
occurring migratory species. The
Habitats Directive requires the
designation of Special Areas of
Conservation (SACs) for habitats and
species listed in Annexes | and Il to the
Directive. Taken together, these
locations form the ‘Natura 2000’
network of protected areas which is
intended to contribute towards the
maintenance of biodiversity across the
European Union.

The Habitats Directive and Birds
Directive set out legal requirements for
the implementation of Natura 2000
however other targets agreed by the EU
also support and will help deliver
Natura 2000 in the marine environment.
The most relevant of these are the
agreements made at the Gothenburg
Summit in 2001 to halt the decline of
biodiversity by 2010, and by the
Environment Council of the European
Commission in 2002 to establish
representative networks of MPAs by
2012 including the completion of the
marine sites of the Natura 2000
network by 2008’. The EU Biodiversity
Communication and associated Action
Plan published in 2006 has identified
biodiversity conservation, including
safeguarding the EU’s most important
habitats and species as well as
conserving and restoring biodiversity
and ecosystem services in the wider
marine environment, as one of four key
policy areas.’ The EU Maritime Green
Paper5 and the proposed Marine
Strategy Directive’ which has a key aim
of achieving good status of the EU’s
marine environment by 2021, also
promote the establishment of MPAs
including those which will contribute to
Natura 2000.

IN Marine areas

by S.Gubbay

These targets and timetables sit
alongside a number of commitments
made by other bodies which will also
help establish and manage the Natura
2000 network. Under the 1992
Convention on Biological Diversity
(CBD), Contracting Parties agreed to
establish a global network of MPAs by
2012. Technical advice on how to
achieve this is being provided by
subsidiary bodies and a marine expert
group. The latter have provided
guidance on how marine and coastal
protected areas should contribute to a
national framework for sustainable use
of marine and coastal biodiversity7.

The 1992 Convention for the Protection
of the Marine Environment of the North-
East Atlantic (OSPAR Convention) came
into force in 1998. Annex V of the
Convention (on the Protection and
Conservation of the Ecosystems and
Biological Diversity of the Maritime
Area) gives the OSPAR Commission a
duty to develop means, consistent with
international law, for instituting
protective, conservation, restorative or
precautionary measures related to
specific areas or sites or related to
particular species of habitats. A number
of workshops have been held under the
auspices of the OSPAR to develop
guidelines for the identification,
selection and management of MPAs.

2. O’Briain & Rizo-Martin (2002) The sate of implementation of nature directives with particular reference to the marine environment — introduction and overview of the situation. In: Boedeker & von Nordheim (Eds) Application of Natura 2000

in the marine Environment. BfN — Skripten 56.

3. Message from Malahide. Halting the decline of biodiversity — priority objectives and targets for 2010. Stakeholder Conference. 25-27 May 2004. http://biodiversity chm.eea.europa.eu/convention/F1117799202/F 1122843896/

1112853936/download

4. EC (2006) Halting the loss of biodiversity by 2010 — and beyond: Sustaining ecosystem services for human well-being; Annex 1. Brussels, 22.5.2006, COM(2006) 216 final.
http://ec.europa.eu/environment/nature/biodiversity/current_biodiversity_policy/biodiversity_com_2006/index_en.htm

5. CEC (2006) Towards a future Maritime Policy for the Union: A European vision for the oceans and seas. COM(2006)275

6. CEC (2005) Proposal for a Directive of the European Parliament and of the Council establishing a Framework for Community Action in the field of Marine Environmental Policy (Marine Strategy Directive). COM (2005) 505.

7. UNEP/CBD, 2003
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The Helsinki Commission (HELCOM)
has also been promoting the
establishment of MPAs since the early
1990s as ‘Baltic Sea Protected Areas’
(BSPAs, Rec.15/5, 1994). The coastal
and marine protected areas are being
established “to protect representative
ecosystems of the Baltic as well as to
guarantee sustainable use of natural
resources”’. A joint statement made by
HELCOM and OSPAR in 2003 (the
Bremen Declaration) sets out a
commitment and programme of work
by both bodies to establish “an
ecologically coherent network of well
managed marine protected areas” by
2010.

8. http://www.helcom.fi/Recommendations/en_GB/rec15_5/

The 1976 Convention for the Protection
of the Mediterranean Sea against
Pollution (Barcelona Convention) and
1992 Convention on the Protection of
the Black Sea against Pollution
(Bucharest Convention) which provide
for international cooperation for a co-
ordinated and comprehensive approach
to the protection and enhancement of
the marine environment of these sea
areas are examples of other
international agreements which will
contribute to the success of Natura
2000.

The Natura 2000 network extends over
both the terrestrial and marine
territories of Member States’. In the
case of the marine environment this
includes the waters and seabed of the
Exclusive Economic Zone (EEZ) of
Member States or, if an EEZ has not
been declared as in the UK, to the
Continental Shelf and/or out to a limit
of 200nm.

9. R. v. Secretary of State for Trade and Industry, ex parte Greenpeace (No.2) [2000]
2 CMLR 94; Case C-6/04, Commission of the European Communities v United Kingdom of Great Britain and Northern Ireland. Opinion of Advocate General Kokott delivered on 9 June 2005. Case C-131/05, Commission of the European

Communities v United Kingdom of Great Britain and Northern Ireland.

The paper is concerned with Natura
2000 sites in marine areas under the
jurisdiction of Member States. It
provides;

1. A summary of existing commitments
in relation to the implementation of
Natura 2000 in marine areas

2. An assessment of the main tasks
and opportunities for further
implementation of Natura 2000 in
marine areas

3. Alisting of possible solutions for
further implementation steps in light
of characteristics of “best practice”
for the designation and management
of marine Natura 2000 areas
(demonstrated by two best practice
examples)

4. A summary of emerging definitions
and key elements of ecological
coherence for Marine Protected
Areas

5. Recommendations for further
designation, regulation and
management of marine Natura 2000
areas



2. Progress with the
implementation of Natura
2000 in the marine
environment

2.1 Steps towards the
implementation of Natura 2000

The key stages in building up the
Natura 2000 network of protected areas
are the identification, delineation, and
nomination of potential sites by
Member States (national lists),
submission of these sites (candidate
Sites of Community Importance) for
review by the European Commission
and Member States at a series of
biogeographic meetings and, once
approved at these meetings (after
which they become known as Sites of
Community Importance), formal
designation at national level by Member
States as SPAs and SACs. This
process is set out in Annex Il of the
Habitats Directive and is illustrated in
Figure 1.

SCl lists have been adopted by the
Commission for EU-15 for six
biogeographic regions and in October
2006 the Commission set out a rolling
plan for progressive updating of these
lists. During this process Member
States will also need to consider
proposing sites for a number of new

species and habitat types which have
been added to annexes of the Habitats
Directive . An interpretation manual'’
and forthcoming guidelines12 from the
European Commission provide more
details.

Once designated, Member States are
required to establish the necessary
conservation measures to maintain in

favourable condition those habitats and

species occurring in Natura 2000 sites
(Article 6.1). Measures must also be
taken to avoid deterioration of habitats
and significant disturbance of species
(Article 6.2). These measures can
include management plans, legislation
and administrative arrangements.

Plans or projects likely to have a
significant effect on management of
site will need to be subject to
appropriate assessment and only
proceed if they will not adversely affect
the integrity of the site (Article 6.3).
They may however proceed for

“imperative reasons of overriding public

interest, including those of a social or

economic nature” (Article 6.4). If that is
the case and no alternatives are
available, compensatory measures are
required and need to be reported to the
European Commission to ensure that
the overall coherence of Natura 2000 is
protected. The most recent guidance
from the Commission on this was
published in January 2007,

The European Commission requires
regular reports on the implementation
of measures taken under the Habitats
Directive including an evaluation of their
impact on the conservation status of
the habitats and species listed in
Annexes | & Il of the Directive. The first
report focused on legal transposition
and implementation of the Directive
and covered the period 1994-2000".
The second report, due in 2007, will
provide the first assessment of
conservation status for all species and
habitats of Community interest.
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10. EC (2006) Updating of the Community lists of Sites of Community Importance (SCI) under the Habitats Directive — proposed procedures. Working paper. B.2./FK D(2006)

11. EC (2003) Interpretation Manual of European Union Habitats. EUR 25

12. EC (in press) Guidelines for the establishment of the Natura 2000 network in the marine environment. Application of the Habitats and Birds Directives,
13. EC (2007) Guidance document on Article 6(4) of the ‘Habitats Directive’ 92/43/EEC. Clarification of the concepts of: alternative solutions, imperative reasons of overriding public interest, compensatory measures, overall coherence,

opinion of the Commission. Alternative http://ec.europa.eu/environment/nature/nature_conservation/eu_nature_legislation/specific_articles/art6/pdf/guidance.pdf

14. Composite report from the Commission on the implementation of the Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora.
http://ec.europa.eu/environment/nature/nature_conservation/monitor_indic_reporting/monitoring_and_reporting/habitats/index_en.htm
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2.2 Current status of designation of
marine Natura 2000 sites

As of December 2006, a total of 20,862
SCls, of which 4,617 are SPAs, have
been designated by Member States™.
They cover a total area of 3,940,746
km? (Figure 2).

Figure 2. The Natura 2000 network
across biogeographical regions

Annexes to the Habitats and Birds
Directive list 9 marine habitat types, 16
marine mammals, fish, reptiles and 28
species of seabird for which Natura
2000 sites may be designated (Table 1).

The marine area covered by SPAs
throughout the EU, as of 1st December
2006, was 6,511,177 ha. This falls

within 484 SPAs. The marine area
covered by Sites of Community
Importance throughout the EU, as of
1st December 2006, was 7,780,678 ha.
This falls within 1,248 SCls. Table 2
gives a breakdown of the figures for
each Member State. To date, Germany
is the only country to have proposed
sites in an EEZ (see Section 4.1).
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Table 1.
Annexes to the Habitats and Birds Directive list the following marine habitat types, marine mammals, fish, reptiles and seabirds
(NB. Article 4(2) of the Birds Directive also requires protection of areas important for regularly occurring migratory species).

Marine environment natural habital types in Annex | of the Habitats Directive
EU Code [ Hahitats

1110 Sandbanks which are sightly covered by seawater all the time
1120 Posidonia beds (Posidanion oceanicae)

1130 Estuaries

1140 Mudflats and sandfiats not covered by seawater at low tide
1150 Coastal lagoons

1160 Large shallow inlets and bays

;;gg Submarine struclures made by leaking gases

Submerged or partially submerged sea caves

Marine environment species in Annex || of the Habitats Directive

EU Code Sclentific Name Common Name

1349 Tursiops fruncalus Botilencse dolphin
1351 Phocoena phocoena Harbour porpoise
1364 Halichoerus grypus Grey seal

1385 Phoca viluling Harbour seal

1366 Monachus monachus Mediterranean Monk seal
1838 Phoca hispida subsp balnica Ringad saal

1813 Phoca hispida subsp saimensis Ringed seal

1224 Caralfa carsfta Loggerhead turtle
1227 Chelonia mydas Green turtle

10499 Lampatra Muviatils River lamproy

10495 Palromyzon mannus Sea lamprey

1100 Acipenser naccarm Adriatic sturgeon

1101 Acipenser sfurio Baltic/Atlantic sturgeon
1102 Alosa alosa Alls shad

1102 Aloza fallax Twaite shad

1108 Salmo macro Trout (subspecies)

" Sea birds included in Annex | of the Birds Directive

Gavia slellata Red-throated Diver

Gawvia immer Great Northern Diver

Plerodroma feae Gon-gon

Bulweria bulwerii Bubwer's Petrel

Caloneciris diomedea Cory's Shearwater

Puffinirs pulfinus subsp. maurefanicus Manx Shearwater (Baleric
subspeacies)

Puffinus yelkouan Medilerranean Shearwater

Puffirus azsimilis Little Shearwater

Palagodroma marina Frigate Patrel

Hydrobales pelagicus Storm Petrel

Oceanodroma leucorhog Leach's Strom Petrel

Oceanodroma casiro Madeiran Strom Pelrel

Phalacrocorax anisiofelis subsp. Shag (Mediterranean subspecies)

desmareshi

Phalacrocorax pygmeus Pygmy Cormorant

Charadrius alexandrinus Kentish Plover

Calldris alpina schinzii Dunlin Subspecies

Larus melanccephalus Mediterranean Gull

Larus genel Slender-billed Gull

Lavus atdowini Audouin's Gull

Larus mimnufus Litthe Gull

Slerna caspia Caspian Temn

Sterna sandvicensis Sandwich Tem

Stema dougalil Roseate Tarn

Sterna hirundo Common Termn

Stema paradisasa Arctic Tern

Slerna ailbifrons Little Tern

Uirfa aalge ibarcis Guillamot (Iberian sub-species)
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Table 2.

Marine Natura 2000 sites as of 1st December 2006'®
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At the Atlantic, Continental and
Mediterranean biogeographic meetings
which reviewed proposals and
assessed the representation of the
habitats and species listed in Annexes
to the Habitats Directive a ‘reserve’ was
put on the marine proposals. This was
due to the scientific uncertainty about
the distribution of habitats and species
in marine (offshore) waters as well as
difficulties in determining the definitions
of particular marine habitat types,
especially ‘sandbanks’. Member States
were given an additional period to
come up with marine proposals.

The European Commission was also
requested by Directors of Nature to
establish a Marine Working Group to
provide guidance on some of the
questions surrounding designation of
marine Natura 2000 sites. Since March
20083 subgroups have been working on
three topics; new marine habitat
definitions for shallow sandbanks, reefs
and marine structures made by leaking
gases; identification, assessment and
selection of sites; and management of
Natura 2000 sites. This work is nearing
completion and the resulting guidance
document on the application of the
Birds and Habitats Directive in the
marine environment is likely to be
published in early 2007.

16. http://ec.europa.eu/environment/nature/nature_conservation/useful_info/barometer/pdf/spa.pdf
17. EC (2006) Note to Nature Directors of Member States. ENV/B2/PHA/fb D(2006)10195

In light of this, the following timetable is
under consideration to finalise the
marine Natura 2000 network’;

- Mid 2007 - completion of the process
of proposal/designation of sites which
have already been scientifically
identified as potential Natura 2000
sites.

Mid-2008 - completion of further
scientific investigation with a view to
determining if other areas should be
included in Natura 2000 and of the
process of their proposal/designation.
Mid-2008 - clear identification of
additional scientific work that would
be required for full completion of the
Natura 2000 network if this is not
possible by 2008 and clear time frame
for achieving this.

Under this proposed timeframe all
marine sites proposed by Member
States will be included in the updated
Community lists and therefore allow the
Natura 2000 network in the marine
environment to be largely complete by
2009.



3. Tasks and
opportunities

There can be little doubt that the
designation of marine Natura 2000 sites
has led to a significant increase in the
number of MPAs in European waters.
These locations have a critical role in
safeguarding marine biodiversity in
European waters. Many difficulties, at
all levels (from European to local), have
had to be overcome in order to
establish them. The key challenges and
opportunities as the process now
moves from site identification and
designation, to management and
assessment are discussed below.

3.1 Scientific knowledge and
understanding

From the outset, one of the challenges
of delivering the marine element of
Natura 2000 has been the gathering
sufficient scientific knowledge and
improving understanding about
European seas especially at a level of
detail which enables sites to be
identified, appropriate management
regimes to be introduced, and suitable
indicators defined to assess progress in
achieving conservation objectives.

18. http://www.searchmesh.net/
19. http://www.balance-eu.org/
20. http://www.eu-hermes.net/

For coastal waters, the scientific study
of European seas from the 18th century
onwards provides a firm foundation.
Today the gathering of marine
biological information is undertaken by
scientific institutions as well as many
other interested parties. The
commercial sector, for example, holds
useful data collected during surveying
operations and for Environmental
Impact Assessments. Indeed it was
during surveys carried out by a
consortium of oil companies (the
Atlantic Frontier Environmental
Network) that an area of cold water
corals, since named the ‘Darwin
Mounds’, was discovered and
subsequently proposed by the UK as a
potential SCI.

The need for sound scientific
underpinning for the establishment and
management of marine Natura 2000
sites, and for the networks of MPAs
being sought by OSPAR and HELCOM
has also been an opportunity to help
secure funding for marine research
projects. Two international examples,
co-funded by INTERREG llIB, are
MESH and BALANCE.

MESH (The development of a
framework for Mapping European
Seabed Habitats)™ aims to produce
seabed habitat maps for north-west
Europe and develop international
standards and protocols for seabed
mapping studies. End products will
include a meta database of mapping
studies, a web-delivered geographic
information system (GIS) showing the
habitat maps, and guidance for marine
habitat mapping including protocols
and standards. BALANCE (Baltic Sea
Management — Nature Conservation
and Sustainable Development of the
Ecosystem through Spatial Planning)™
is undertaking similar tasks such as
collating available marine data for the
Baltic, Kattegat and Skagerrak, defining
marine landscapes, developing habitat
maps and assessing the existing Baltic
Sea MPA network.

Also relevant is HERMES (Hotspot
Ecosystem Research on the Margins of
European Seas), a major international
research project funded by the EC’s
Framework Six Programme®*. HERMES
is designed to gain new insights into
the biodiversity, structure, function and
dynamics of ecosystems along
Europe’s deep ocean margin. It will
assist managers to assess how global
change, human impacts and
environmental management schemes
affect deep sea ecosystems and
biodiversity. A major output of the
project will be the first pan-European
GIS, which will provide the framework
for integrating science, environmental
monitoring and socio-economic
indicators.
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These studies will provide an important
baseline for assessing the sufficiency of
the Natura 2000 network as well as the
OSPAR, HELCOM and national MPA
programmes which are seeking to
establish MPAs for the conservation of
specific benthic habitat types.

Agreement by the European Parliament
and Council on the text of a proposed
Directive on Infrastructure for Spatial
Information in Europe (INSPIRE) will
also be of assistance though its
objective of harmonising spatial
information across Europe and making
it more easily available to the public®.

In terms of identification of potential
SCls the main current scientific
challenge is gathering sufficient
relevant information to identify sites in
offshore areas. Such information needs
to show the distribution of particular
habitats or species but also, ideally, to
give some indication of the relative
importance of particular areas for such
habitats and species. Viewing potential
sites in a wider context is especially
challenging for Member States with
large areas of EEZ however it is also a
considerable opportunity to gather
essential information not only for
Natura 2000 but also the developing
field of Marine Spatial Planning.

21. http://inspire.jrc.it/proposal/EN.pdf

Germany is the first Member State to
have completed the nomination of
marine SCls throughout the area of its
EEZ. Other Member States are different
stages either ready with nominations
(e.g. four cold water coral areas in the
Irish EEZ) consulting on particular
locations (e.g. the Netherlands,
Portugal [the Azores]) or in the process
of conducting surveys to get more
detailed information about specific
areas (e.g. UK).

Key points

¢ There is a good foundation of marine
biological information in European
waters although not always in a
suitable format or at the level of
detail needed to underpin the
identification and management of
marine Natura 2000 sites.

Member States have been collating
existing information and have
initiated new scientific surveys which
have gathered a wealth of data to
inform the designation of marine
Natura 2000 sites.

As scientific information is never
complete, the designation and
nomination process and the
management have to be based on
the best scientific information
available within the given time frame.

With a large number of sites now
designated the scientific knowledge to
underpin management is another
challenge. This includes determining
the links between particular human
activities and specific impacts on
species and habitats, and having
sufficient knowledge to distinguish
between natural fluctuations and
changes resulting from human activity.

¢ |In terms of identifying sites, the
weakest area of scientific knowledge
is the offshore environment (within
EEZs). Member States are seeking to
address this for example by
commissioning specific studies to
compliment existing data.

Gathering information to improve
scientific knowledge and
understanding of the marine
environment is essential for Natura
2000 but also has wider benefits
such as supporting the developing
field of Marine Spatial Planning.



3.2 Developing the legal framework

Transposing the requirements of the
Habitats and Birds Directive into
national laws and regulations provides
the necessary legal framework for
Natura 2000 within Member States.
Nevertheless in 2004 the European
Court of Justice, deliberating on a case
concerning cockle dredging in the
Wadden Sea SPA, concluded that an
‘appropriate assessment’ of such
activity, which was licensed annually,
was required even though the
Netherlands had not transposed the
Directive into national legislation at that
time®.

As of June 2006, twenty-one of the
twenty-five Member States had
transposed the requirements of the
Habitats Directive into national law
(exceptions are the Czech Republic,
Finland, Italy, and Portugal). An NGO
assessment considers that the
transposition is inadequate or
insufficient for a further four countries
(Belgium, Cyprus, Poland and
Slovakia)®.

22. De Santo, E.M. & Jones, P.S. (in press) Offshore marine conservation policies in the North East Atlantic: emerging tensions and opportunities. Marine Policy.
28. WWF (2006) Natura 2000 in Europe. An NGO assessment. Budapest, 92pp.

Establishing a legal framework has
required an assessment of whether
existing provisions are sufficient and, in
some cases, the introduction of new
legislation. The details vary as such
legislation has had to be appropriate to
the range of administrative and
governance structures across the
European Union. For example*:
¢ in France existing rather than new
regulatory measures are being used,
supported by a management plan
which provides guidance rather than
being a statutory document;
¢ in Greece legislation allows for the
establishment of site specific
management bodies who have
various powers and responsibilities
include the preparing management
plans and enforcing regulations.
in Belgium the Federal Government
rather than regional governments is
responsible for marine sites.
¢ in Portugal and the UK specific
regulations transpose the Habitats &
Birds Directives into law

The legal framework is being tested at
national and European levels through
practical application and developing
case law.

At the present time effort is focused on
ensuring that the Directive can be
applied in the offshore areas (EEZ) of
Member States.

Key points

* Most Member States have
transposed the requirements of the
Habitats Directive into national law

¢ The national legal frameworks are
varied because of the different
administrative and governance
structures across the European
Union.

¢ The legal frameworks enable the
Directive to be applied in the marine
environment and may include specific
marine regulations,

¢ National provisions to enable the
application of the Directive to
offshore areas (EEZ) are not in place
for all Member States.

24. European Commission (2003) Report from the European Commission on the Implementation of the Directive 92/43/EEC on the Conservation of Natural Habitats and of Wild Fauna and Flora.
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3.3 Stakeholder involvement and
support

Much has been written about the
challenge and importance of
encouraging stakeholder involvement
and support for MPAs and Natura
2000%. The main types of participatory
activity range from information sharing
and consultation to more engaging
activities such as collaboration and
empowerment which create
partnerships®. Stakeholder involvement
also ensures that value-based and
experiential (common sense, gained
through experience) knowledge can
inform the process alongside
information based on technical
expertise and facts. This is especially
important as the process moves from
the selection of marine Natura 2000
sites which must be based on the
presence of specified habitats and
species and therefore scientific
criteria®’, to management where socio-
economic considerations play a part.

Member States have approached
stakeholder participation in Natura
2000 in a variety of ways. In the Azores,
Project Mare has raised the profile of
marine Natura 2000 by developing a
range of educational materials; in the
UK stakeholders have become
representatives on the management
committees of marine SACs, in the
Netherlands, stakeholders have helped
develop a code of conduct on access
to avoid disturbing wildlife; and in
Ireland, the government has worked
with the national and international
scientific community to develop a code
of practice for marine scientific
research at Irish coral reef SACs.

The provision of information is an
important starting point for stakeholder
involvement. This is usually built on
through opportunities for feedback and,
at the most involved level, through
active participation in developing,
promoting and helping to deliver the
objectives of Natura 2000 sites. When
dealing with marine areas there is the
added challenge of working with
stakeholders who are not as easily
identified as a resident population and
biodiversity interests which can be
considered remote and inaccessible to
the majority of people.

Key points

e Stakeholder participation is widely
recognised as being essential to the
success of Marine Protected Areas
and to marine Natura 2000 sites

e There are many models of
stakeholder involvement ranging from
the passive dissemination of
information to active involvement in
day-to-day management of Natura
2000 sites.

One of the most significant benefits
of stakeholder involvement is building
an understanding and appreciation of
Natura 2000 sites and through this a
partnership approach of working
towards their success

The necessary minimum level of
protection has to be guaranteed by
the law of the Member States and the
competent authorities.

25. E.g. Kelleher, G. (1999) Guidelines for Marine Protected Areas. Best Practice Protected Area Guidelines Series No.3. IUCN. English Nature et al., (2001) Indications of good practice for establishing management schemes on European
marine sites. Learning from the UK Marine SACs Project 1996-2001. Peterborough, English Nature. EC (1998) Implementing the Habitats Directive in Marine and Coastal Areas. Office for Official Publications of the European

Communities.

26. Jones et al., (2001) An evaluation of approaches for promoting relevant authority and stakeholder participation in European marine sites in the UK. English Nature.
27. EC (2006) Nature and Biodiversity Cases. Ruling of the European Court of Justice.European Communities 2006.



3.4 Financing

Financing protected area programmes
is always a challenge because of the
need to cover a broad process from
identification of potential sites through
to establishing schemes of
management as well the ongoing costs
of day-to-day operation. The additional
difficulties of working in the marine
environment add to these costs when
compared to terrestrial areas.

The LIFE-Nature Fund has provided
financial support to help establish the
Natura 2000 network and demonstrate
how it can work in practice. This fund
has been important in supporting
marine Natura 2000 through projects
which enhance knowledge of the
marine environment, preserve and
protect marine species and habitats of
Community interest, ensure prudent
utilisation of marine goods and
services, building partnerships for the
seas and improving environmental
quality of our seas®. Five case studies
are posted on the LIFE-Nature
website®.

While project funding has helped
establish sites and, in some cases,
support the development of the
schemes of management, the greatest
challenge in the future is likely to be
sustainable financing to cover the long
term costs of day-to-day management
of marine Natura 2000 sites. In 2004
the Commission announced its
intention to fund Natura 2000 for a
number of funding streams in addition
to LIFE and environment funds. One of
those mentioned was the European
Fisheries Fund®. This comes into force
in 2007 and will largely be delegated to
national level management therefore it
remains to be seen whether sufficient
financing will be available through this
route.

Government support, whether through
delegated EU funds such as these or
national sources, provides confidence
and is evidence of a serious
commitment at the national level but
could be supplemented by involvement
of the private sector, NGOs and local
communities as well as considering
how costs might be reduced for
example by sharing staff and resources
between MPAs in a network and co-
management®'. Marine Natura 2000
sites could also be draws for funding
by acting as focal points for promoting
marine conservation, studying the
marine environment, and taking forward
collaborative management regimes.

Compensation for loss of access within
marine Natura 2000 sites could be
another financial consideration. The
likelihood of this becoming an issue will
only become clear during consultations
over detailed plans for the management
of marine Natura 2000 sites.

Key points

¢ Project funding has been critical in
helping to establish Natura 2000 sites
in the marine environment.

e The next challenge is a long-term one
of finding sustainable financing
solutions. Experience from other
MPAs shows that there are a variety
of ways of in which this might be
achieved.

e Marine Natura 2000 sites could also
be a financial draw, attracting
financial investment by virtue of their
status, the opportunity to promote
marine conservation in these areas
and providing ideal conditions for
particular areas of marine research.

28. European Commission (2006) LIFE and the marine environment. Promoting sustainable management of Europe’s seas. Office for Official Publications of the European Communities, Luxembourg.

29. http://ec.europa.eu/environment/nature/nature_conservation/natura_2000_network/managing_natura_2000/exchange_of_good_practice/marine_intro.html

30. European Commission (2004) Financing Natura 2000. Guidance Handbook. ENV.B.2/SER/2005/0020.
http://ec.europa.eu/environment/nature/nature_conservation/natura_2000_network/financing_natura_2000/guidance/pdf/financing_natura2000_en.pdf
31. Kelleher, G. (1999) Guidelines for Marine Protected Areas. Best Practice Protected Area Guidelines Series No.3. IUCN.
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3.5 Management

The management of marine Natura

2000 sites presents many of the current

challenges and opportunities to

implementation of the Habitats and

Birds Directive in the marine

environment. It also cuts across all the

issues described above.

The guidance document due to be

published shortly by the Commission

includes a chapter on management

measures and goes into detail about

ten human activities which are

considered to be particularly relevant to

the management of marine Natura 2000

sites;

e Fisheries and aquaculture

¢ Dredging, gravel and sand extraction

e Exploration and extraction of oil and gas

¢ Shipping and shipping infrastructures
with the UNCLOS frame 4

e Electricity power generation at sea

e Military activities

e Coastal developments

e Tourism, recreational navigation,
maritime sports, diving, flying

e Pollution (including noise)

e Alien species

While the focus is undoubtedly on if
and how such activities might be
conducted within Natura 2000 sites,
Article 6 of the Directive requires
assessments of plans and projects
which are not connected with the site
but likely to have a significant effect on
it and Article 10 of the Habitats
Directive encourages “the management
of features of the landscape which are
of major importance for wild fauna and
flora”. The management of Natura 2000
sites must therefore also be viewed in a
wider context.

This section of the paper focuses on
the management of fisheries in marine
Natura 2000 sites as this is not only
considered to be a top priority issue by
many MPA managers® but it is also a
particularly challenging aspect of MPA
management as there is often a
background of conflict, suspicion and
lack of cooperation between
environmental and fisheries interests.
Case study 2 (Section 4) also focuses
on fisheries.

3.5.1 Management of fisheries in
marine Natura 2000 sites

Fishing activity has the potential to
affect all of the marine habitats and
species listed in Annex | and Il of the
Habitats Directive, and all the seabirds
listed in Annex | of the Birds Directive®.
The effects are varied and they have
differing implications depending on the
habitats or species in question, on the
particular conditions of a site, the type
of fishing activity and its intensity and
scale. Given this, any fishing within
marine SACs and SPAs needs to be
managed to ensure that it does not
have a detrimental effect on the
conservation status of the species and
habitats for which the site has been
designated.

There are many issues to be addressed
in managing fisheries within Natura
2000 sites. Some are not exclusive to
fisheries e.g. research needs,
enforcement, effective dissemination of
information, but others are fisheries
specific. Examples include getting
access to and collecting fine scale
temporal and spatial data about fishing
effort and the effect of fisheries on
habitats and species. A key issue at the
present time is how to deliver fisheries
management within marine Natura
2000 sites at the same time as
respecting the different competences of
Member States and the EC.

32. E.g. Kelleher, G. (1999) Guidelines for Marine Protected Areas. Best Practice Protected Area Guidelines Series No.3. IUCN.

33. Gubbay, S. & Knapman, PA. (1999) A review of the effects of fishing within UK European marine sites. English Nature (UK Marine SACs Project). 134 pages.

34. Lutchman et al., (2006) Marine Protected Areas in the EU and UK. Progress, perspectives and outlook. Draft Report. [EEP, London

Fishing within the territory and
community waters of Member States is
managed through the Common
Fisheries Policy (CFP). Since 2003 this
has included the management of fish
stocks for conservation and
environmental purposes (Council
Regulation 2371/2002). Examples of
the spatial management of fishing
activity through the CFP specifically to
benefit nature conservation include®;

e bottom trawling prohibition above
seagrass beds in the Mediterranean
since 1994;

e bottom trawling prohibition in the

Mediterranean within three nautical

miles from the coast or at depths less

than 50 m where that depth is
reached at a shorter distance;

Prohibition on using bottom trawls or

similar towed nets in contact with the

bottom of the sea in the area known
as “Darwin Mounds’ north-west of

Scotland adopted in 2004;

similar prohibitions adopted in areas

surrounding the Azores, Madeira and

Canary islands adopted in 2005;

restriction of trawling activities to 14

geographically identified trawlable

areas within the 25 nautical miles

zone of Malta adopted in 2004;

‘transitional’ prohibitions on bottom

set-nets at depths beyond 200

metres in ICES Divisions Vlab, Vllbcjk

and Subarea Xll adopted in 2005.



The European Commission has also
been party to fisheries management
agreements for environmental purposes
with other bodies. Examples are the
ban on bottom trawling and static
gears to protect vulnerable deep-sea
habitats through regulations agreed by
the North East Atlantic Fisheries
Commission on the Hecate and
Faraday Seamounts, a section of the
Reykjanes Ridge the Altair Seamounts,
and the Antialtair Seamounts (adopted
in 2005) and parts of the Hatton Bank,
Logachev Mounds and West Rockall
Mounds (adopted in 2006).

Fisheries management beyond
territorial waters is an ‘exclusive
competence’ of the EU and is carried
out through the CFP. At the same time
Member States are obliged to maintain
Natura 2000 sites in favourable
conservation status, which may require
action on fisheries. If these sites lie
within the Exclusive Fisheries Zone of
the EU, action has to be taken through
the CFP. The issue therefore is that
Member States have obligations to
manage fisheries in Natura 2000 sites
in their EEZ but no powers to do so
except in relation to their own fishing
vessels.

Under such circumstances Member
States need to request the Commission
to take the necessary measures to
regulate fishing activities. Any proposal
by the Commission would
subsequently need to be adopted by
the Council®. On the other hand if
Member States can act under the
environmental part of the Treaty
(Articles 174 & 175) they could be in a
position to implement measures to
protect sites from damaging fishing
activity without the need for agreement
at Community level although this has
still to be clarified*. There is no case
law specifically on this point however
the Commission are providing further
guidance on the links between the CFP
and the Habitats and Birds Directives,
and on measure to be taken in relation
to fisheries in their forthcoming
guidance document®.

Another relevant issue is how to deal
with a situation where fisheries
management measures are permitted
under the CFP yet, at the same time,
also pose a threat to the conservation
status of marine Natura 2000 sites®.
For a comparable situation on land,
albeit with reference to the Common
Agriculture Policy and the Birds
Directive, the European Court has ruled
that it is still not possible to authorise a
Member State to avoid its obligations
under that Directive®.

At the national level Member States are
identifying fisheries management
measures in marine Natura 2000 sites
based on a conflict analysis between
nature conservation targets and fishing
activities. An example is a three year
ICES project financed by the Federal
Agency for Nature Conservation (BfN)
on ‘Environmentally Sound Fishery
Management in Protected Areas
(EMPAS)’*. The project team aim to
develop fisheries management plans for
each of the ten proposed Natura 2000
areas in the German EEZ by examining
three key questions;

1. the extent to which fishing activities
in the MPA represent a significant
interference with the Natura 2000
concept and objectives;

2. the extent to which fisheries
activities need to be regulated; and

3. how any the regulations be balanced
with the requirements of Natura 2000
and the fisheries.

In light of their findings they will make
recommendations for fisheries
management measures which could
include spatial and temporal regulation
of fisheries and sustainable fishing
methods to ensure that the
conservation status of Natura 2000
sites is not compromised.

35. Hernandez-Aquilar, P. (2004) Nature protection in the marine environment. Views on the relationship between fisheries and the “Birds” and “Habitats” Directives. In: Ritterhoff et al., (Eds) Marine Protected Areas and Fisheries. BFN-

Skripten 122.

36. Owen (2004) Interaction between the EU Common Fisheries Policy and the Habitats and Birds Directives. IEEP Policy Briefing, IEEP, London.
37. EC (in press) Guidelines for the establishment of the Natura 2000 network in the marine environment. Application of the Habitats and Birds Directives,

38. Owen (2004) IEEP Policy Briefing, IEEP, London.

39. Case C-96/98 [1999] ECR 1-8531 as reported in Owen (2004) Interaction between the EU Common Fisheries Policy and the Habitats and Birds Directives. IEEP Policy Briefing, IEEP, London.
40. For more information, see http://www.ices.dk/marineworld/protectedAreas.asp.
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Specific actions have also been taken
at many sites such as zoning schemes
with defined areas with restrictions
including some on certain types of
fishing (e.g. Isole Pelagie in Italy,
Cerebere-Banyuls in France; El
Estrecho in Spain; Lough Hyne in
Ireland, Lundy Island in the UK; and the
Vorpommern Lagoon area in Germany.
Some of the experiences of Member
States in managing fisheries in marine
Natura 2000 sites can be found in
workshop reports*. The actions
described demonstrate that at least for
Natura 2000 sites adjacent to the
coast, Member States are introducing
fisheries management measures.

Beyond territorial waters one example
of measures being introduced through
the CFP to safeguard the interest of a
candidate SCl is the prohibition on
bottom trawling (initially an emergency
measure but since made permanent) at
the Darwin Mounds off the north-west
coast of Scotland*. Whether such
action could have been taken pro-
actively to prevent damage, rather than
after damage has occurred, is not clear
but is critical to effective management
of Natura 2000 sites. This case also
demonstrated that there can be a
significant time lag between initiating
such a process and the introduction of
the requested measures (around 6
months).

Another important issue relevant to the
management of fishing activity within
Natura 2000 sites is whether such
activities constitute a ‘plan or project’
and therefore should be subject to an
“appropriate assessment of its
implications for the site in view of the
site’s conservation objectives” (Article
6.3 of the Habitats Directive). In 2004
the European Court of Justice heard a
case on this issue relating to cockle
fishing in the Wadden Sea SPA and
concluded that fishing activities which
require an annual license (as in this
case) should be subject to an
‘appropriate assessment’. Ongoing
fisheries that do not require an annual
license appear to fall outside this
requirement even though they may be
having a detrimental effect on the
protected area.

Key points

e Fisheries is a key management issue
for marine Natura 2000 sites

e There remains a need for clarity at
the European level on the how
difference competencies of the
Member States and the European
Commission should work together to
introduce the requirement fisheries
management measures, especially for
sites within the EEZ.

Fisheries management measures are
being introduced and/or existing
measures are being modified as part
of the management of Natura 2000
sites that lie close to the coast. The
effectiveness of such measures in
safeguarding the conservation
importance of these locations has still
to be evaluated.

41. E.g. Ritterhoff, J. et al (2004) Marine Protected Areas and Fisheries. BfN-Skripten 122. ICES (2006) Report of the Workshop on Fisheries Management in Marine Protected Areas, 3-5 April, ICES CM 2006/MHC:10 94pp.
42. Clorley, J. (2004) Relationship of the Common Fisheries Policy and the Habitats & Birds Directive. In: Ritterhoff et al., Marine Protected Areas and Fisheries. BFN-Skripten 122.
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4. Best practice for
designation and
management of marine
Natura 2000 Areas

There is a growing body of knowledge
on best practice relating to the
designation and management of marine
Natura 2000 sites. At the outset this
was drawn from experience with other
types of MPA but now there is a great
deal of information from established
marine Natura 2000 sites.

A recent review of the management of
MPAs in Europe (including some marine
Natura 2000 sites) identifies some
common elements; the inclusion of
stakeholders in the planning process,
provision for highly protected zones
surrounded by buffer areas, effective
legal provisions supporting the MPA
designation; and a visible on-going
management presence®. The authors
conclude by identifying the following
principles of effective MPA
management;

e Strong and purpose built planning
and governance legislation,

e a statutory and genuine commitment
to stakeholder involvement in
management,

¢ planning at the ecosystem scale
incorporating considerations of
critical habitat preservation,
representative, comprehensive and
adequate habitat capture,

e provision of highly protected core
zones augmented by buffers within a
managed framework,

e adaptive management processes
characterised by quantitative
assessments against agreed
objectives,

¢ a well-resourced visible, positive
management presence

More detailed guidance specifically for
Natura 2000 sites is due for publication
by the EC in early 2007 (see above).
This will include an approach for
locating and selecting sites,
management measures for sites and
the link between the Common Fisheries
Policy and Natura 2000 and draw on
experiences of good practice from
different Member States.

The following case studies give two
examples of how site identification and
the management of fisheries within
Natura 2000 sites have worked in
practice.

4.1 Case study 1: Identification of
Natura 2000 sites in the German EEZ

The work undertaken by Germany
leading up to the nomination of Natura
2000 sites in its North Sea and Baltic
Sea EEZ, illustrates the many
challenges of identifying offshore sites
as well as how they can be tackled
successfully. The following information
is taken from von Nordheim et al.,
(2006)* who describe the process in
detail.

Legal basis

In 2002 an Article was introduced into
the Federal Nature Conservation Act
giving the Federal Ministry for the
Environment, Nature Conservation and
Nuclear Safety responsibility for the
establishment of protected areas in the
German EEZ and on the Continental
Shelf.

Site selection

A specific project, with dedicated
funding, was established to facilitate
the identification of potential Natura
2000 sites in the German EEZ. This not
only enabled the process to be
resourced but also set out a clear
timetable for delivery.

Site selection was based on the criteria
set out in the Habitats and Birds
Directive and focused on sandbanks
and reefs as the two habitat types
listed in Annex | of the Habitats
Directive that were known to occur in
the German EEZ. They were identified
on the basis of sediment characteristics
and associated species.

Only a few species of the listed species
were known to occur in the German
EEZ. Apart from seabirds there was
insufficient data to identify and
demarcate sites specific to these
species although their distribution
included some of the potential habitat
SACs.

In both cases a combination of
traditional knowledge and dedicated
scientific surveys were used to scope
potential areas and then get more
detailed data to support site selection.

Identification and assessment

A variety of methods were used to
identify and assess potential Natura
2000 sites. Work on marine habitats
started with a collation of existing data
and was followed by expert
assessment of these data aided by
modelling and analysis using a GIS.
This helped determine where additional
research efforts should be focused,
especially field studies which involved
the collection of new data by direct
sampling and remote techniques. Data
from other research projects such as
MINOS (Marine mammals and Birds in
the North and Baltic Seas) were also
incorporated.

A fishing study was undertaken to
supplement the limited amount of
historic data and describe the
distribution of Annex Il fish species in
the EEZ. This concluded that there
were no areas of special importance to
these species in the EEZ.

43. Stevens et al., (2006) Methods for managing Marine Protected Areas: options for establishing and managing a marine protected area system in the UK. Report for Natural England.
44. Von Nordheim, H., Boedeker, D. & Krause, J.C. (2006) Progress in Marine Conservation in Europe. NATURA 2000 Sites in German Offshore Waters. Springer, Berlin. 263pp.
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Harbour seals were studied by remote
sensing using satellite tagging to gather
information on foraging, feeding and
resting areas and revealed that the
animals consistently travelled to
specific hot spots in the North Sea to
forage. Harbour porpoise were studied
by aerial surveys which showed clear
aggregations and high densities of in
particular areas. Self-contained
submersible data loggers that register
harbour porpoise echolocation click
trains were also used to research
habitat use. Data on seabird
concentrations were collected from a
combination of aerial and ship-based
surveys.

Species distribution maps and
concentration areas were produced
from these data and subsequently
combined to identify candidate
conservation areas.

Public awareness and consultation
Increasing public awareness of the
scientific underpinning and facilitating
consultation with interested parties was
seen as an essential part of the process
of identifying Natura 2000 sites in the
German EEZ. The ten identified sites
were presented and discussed with the
relevant German federal ministries, the
coastal States, all relevant stakeholders
and the general public. For this
purpose a public consultation process

Figure 3.

was started which included three public
hearings. Promotional materials such as
a booklet, video, website and
interactive CD were produced and
disseminated to stakeholders. Details
were also posted on the internet, in
newspapers and via press releases to
see comments and improve the quality
of the data. Altogether the consultation
process took more than one year.

At the end of this process, in May
2004, 10 Natura 2000 sites (2 SPAs and
8 pSCils) in the German EEZ were
nominated as pSCls, to the European
Commission (Figure 3).

The 8 pSCls and 2 SPAs in the offshore area of the German North Sea and Baltic Sea (Figure 1 from Nordheim et al., 2006).
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4.2 Case study 2: Management of
shrimp fisheries in the Koster
Vaderdéfjord Natura 2000 site,
Sweden

The Koster Vaderdfjord is a 62km long
deep trench, parallel to the northern
part of the Swedish west coast which
connects to the deep Norwegian trench
in the Skagerrak. It has a high diversity
of biotopes and species with several
hundred species which have only been
found here in Swedish waters and has
been designated a Natura 2000 site for
its reefs and sublittoral sandbanks. The
area is also important for commercially
important species of fish, molluscs and
crustaceans. Bottom trawling for the
deep water shrimp Pandalus borealis is
the only form of trawling permitted in
the area. This is a long standing fishery
(more than 100 years) and has always
been subject to regulation.

This case study describes how an
agreement was reached to regulate
shrimp trawling through provision of
scientific information and stakeholder
participation in decision making®.

In the late 1990’s the area was
proposed by the Swedish Environment
Protection Agency as a potential
marine reserve. Local fishermen saw
this as a threat to their livelihoods
because of the possibility of trawling
being prohibited in any future reserve.

In 1996 the local authorities (County
Administration of Vastra Gétaland)
initiated a joint process with
stakeholders and requested further
details on the biodiversity value of the
area before any proposals might be
progressed. This led to an extensive
biological survey of the area using
Remotely Operated Vehicles and
multibeam scanning bathymetry as well
as compiling data from more than
30years study of the area. This led to
the identification of 10 sub-areas with
special biological values.

In 1999 a working group including the
County Administration, local fishermen
and representatives of their
organisations, and representatives of
the municipalities and the National
Board of Fisheries was set up to try
and find a way to protect the
conservation value of the area at the
same time as being acceptable to the
local fishermen.

The group used knowledge provided by

scientists (e.g. distribution maps of

species and habitats, detailed

bathymetry, sub-areas of particular

value) and fishermen (e.g. technical

aspects of their operations such as

precision when fishing, the behaviour of

their trawling gear and positions of their

hauls). Further work was commissioned

and the final results were proposals,

agreed by all to;

e Adjust borders for most sub-areas to
allow for manoeuvring of trawling gear

¢ Close 6 sub areas to trawling

* Permit passage for trawlers through
one area

e |dentification of four areas with no
direct conflict between trawling and
biodiversity value and therefore
careful trawling permitted

e Lower the minimum trawling depth
from 50-60m which increased the
area protected from trawling.

In parallel the shrimp fishermen
supported regulations to reduce the by-
catch of fish by requiring use of an
excluding device and limiting fishing to
4 days a week. Since then there has
also been further collaboration with
fishermen assisting scientists to locate
deep sea coral reefs in the area and the
local Marine Biological Institute holding
special courses for local fishermen as a
means of exchanging information about
the area.

The success of this cooperative
exercise can be measured by the fact
that agreement was reached which
included designation of sensitive areas
and limitation of fishing in time and
space (sensitive reefs excluded) and by
the fact that this is the only fishery in
Sweden which has organic certification.
It is also promoted by NGOs as a good
example of a sustainable small-scale
fishery.

The area is also one of six pilot areas
which are being studied by the
Swedish Board of Fisheries with a view
to investigating the possibilities for
institutionalising local and regional
fisheries co-management structures in
Sweden.

45. Skold, M. (2004) Marine Protected Areas and fisheries: two case studies from Sweden. In: Ritterhoff, J. et al (2004) Marine Protected Areas and Fisheries. BfN-Skripten 122; Larsen et al., (2006) Review of the Role of science in
cooperative fisheries Management. Version One. Scientific Advice for Fisheries Management at Multiple Scales. http://www.ifm.dk/safmams/Downloads/WP4/Review %200f%20Scientific %20Advice, %20060707.pdf
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4.3 Useful lessons

Some useful lessons for the
designation and management of marine
Natura 2000 sites can be drawn from
the two case studies described above;

e The German case study shows how
the identification and delimitation of
Natura 2000 sites in the EEZ
benefited from being set up as a
specific project. This acted as an
incentive and gave the work focus
with clear timelines a budget and
government support to achieve the
objectives. A large and daunting task
was completed and has provided a
scientifically robust foundation for the
Natura 2000 network in the German
EEZ.

Both case studies demonstrate that
successful resolution of issues
relating to Natura 2000 sites (in these
examples site identification and a
contentious management issue) will
take time. The time taken to reach
agreement on the management of the
shrimp fishery in the Koster
Vaderofjord fjord could not be
foreseen and the scientific studies
supporting the Natura 2000 proposals
in German waters required several
seasons of study. Equally important
however, is that the requirement to
establish the Natura 2000 network
was an incentive and target to be
achieved.

e Marine research can be a costly
exercise as well as subject to many
practical difficulties. Both case
studies show that partnerships,
collaboration, and combining funds
from a variety of sources can ease
the burden of making such work
possible. This is not unique to Natura
2000, but it has made the
establishment of the marine sites an
achievable proposition.

In a similar vein, both case studies
show how the work contributing to
Natura 2000 has provided
opportunities to feed into and support
other initiatives and develop new
technologies. These wider benefits
have included improving knowledge,
communication and partnerships.

The involvement of local stakeholders
in the task of site identification and
management solutions is
demonstrated in both case studies.
This has been critical to their success
and should underpin the long term
viability of these initiatives.



5. Ecological coherence
and marine protected
areas

Site protection has long been an
important management tool for nature
conservation and has led to the
designation of many protected areas on
land and at sea. This effort is ongoing,
especially in the marine environment,
but an added dimension has become
important in recent years. Today
conservation efforts are not only geared
towards individual sites but are also
seeking additional benefits through the
establishment of networks of protected
areas.

Bennett & Wit (2001)* attribute this shift
to “growing awareness amongst those
actively involved in the conservation of
biodiversity that:

e the protection of individual biological
elements — predominantly a limited
number of exceptionally valuable
natural areas and threatened species -
was not succeeding in arresting the
decline in the integrity of the
protected areas and many species
populations

¢ the viability of species populations is
dependent on the existence of a
particular complex of environmental
elements and processes rather than
on its simple isolation from human
influences

e the increasing extent and intensity of
human activities in the landscape and
their impact on biodiversity cannot be
compensated through site protection
measures alone.”

A network of MPAs has been defined
as a collection of individual sites that
are connected in some way by
ecological or other processes (CBD,
2004). International and Regional and
European commitments for MPA
networks focus on the former through
calls for the establishment of
“ecologically coherent” networks of
protected areas.

The Habitats Directive is a key driver for
establishing such networks in Europe as
it enshrines the need for an ecologically
coherent network protected areas
(including marine protected areas) in law.
Article 3 requires the setting up of
“coherent European ecological network
of SACs” which, together with SPAs
classified under the EC Birds Directive,
will make up the Natura 2000 network
and Article 10 refers to improving the
ecological coherence of the Natura 2000
network through the management of
features of the landscape such as those
essential for migration (although with no
specific reference to the marine
environment). In parallel, HELCOM and
OSPAR have made a commitment to
establish an ecologically coherent
network of well-managed marine
protected areas by 2012.

Given these commitments, there is a
growing body of work on defining
ecological coherence, examining how
ecological coherent networks of MPAs
might be identified, and determining
how their effects on the conservation of
marine biodiversity might be monitored
and evaluated.

IUCN define an ecological network as
“a coherent system of natural and/or
semi-natural landscape elements that is
configured and managed with the
objective of maintaining or restoring
ecological functions as a means to
conserve biodiversity while also
providing appropriate opportunities for
the sustainable use of natural
resources” (IUCN, 2001)%.

OSPAR* & HELCOM* are developing
criteria to evaluate the ecological
coherence of networks of MPAs. The
key elements of both approaches are to
base assessments on;

e Representativity of the full range of
species, habitats, landscapes and
ecological processes present within
an area

e Connectivity between MPAs so there
are sufficient opportunities for the
dispersal and migration of species
between MPAs

e Replication of features within and
across biogeographic areas to spread
the risk against damaging events and
long term changes and to ensure that
natural variation of features is
covered.

e Adequacy/Viability of MPAs such that
they are sufficiently large to maintain
the integrity of the feature or features
for which they are selected.

Three techniques which are being
explored by OSPAR to identify gaps by
focussing on different sources of
information are; self-assessment based
on expert knowledge; species-habitat
assessment based on reporting (cross-
tabulation against biogeographic
regions) and spatial assessment based
on GIS data®.

Marine Natura 2000 sites should
certainly provide good replication and
representativity of those habitats and
species listed in the relevant Annexes
to the Habitats and Birds Directives and
will become more representative if
other habitats and species are added
to the Annexes if and when future
revisions of these Annexes take place.
Other habitats and species will off
course occur in these protected areas
but will not necessarily have the same
protected status.

The degree to which connectivity has
been considered by Member States
when nominating sites is not clear, nor
whether this aspect has been assessed
by the Commission when agreeing the
lists for each biogeographic zone.

Similarly there is little information
available on whether the size and
shape of individual sites has been
examined with reference to developing
a network as opposed to the specific
requirements of individual sites. Using
the above criteria as a guide, the
ecological coherence of the present
suite of marine Natura 2000 sites is
difficult to determine and likely to be
patchy.

46. Bennett, G & Wit, P. (2001) The development and application of ecological networks. A review of proposals, plans and programmes. AIDEnvironment/IUCN. 137pp.
http://www.iucn.org/themes/wcpa/pubs/pdfs/DevelopmentandApplicationEcologicaNetworks. pdf

47. IUCN (2001) The development and application of ecological networks. A review of proposals, plans and programmes.

48. OSPAR (2006) Criteria and guidelines to support the assessment of whether the OSPAR network of Marine Protected Areas is ecologically coherent. Presented by Germany. MASH 06/5/3-rev-E

49. Korpinen, S. & Piekainen, H. (2006) Literature review on ecological coherence of a network of Marine Protected Areas. Draft version 16.10.2006. BALANCE Work Package 3; BALANCE-HELCOM 2006. BALANCE-HELCOM Workshop on
ecologically coherent network of MPAs in the Baltic Sea and the North East Atlantic, 25th-27th of October 2006, Helsinki, Finland. Final minutes from the meeting.

50. OSPAR, (in prep). OSPAR Convention for the Protection of the Marine environment of the Northeast Atlantic. Summary Record of the Meeting of the Intersessional Group on Marine Protected Areas, London, 5-7 Feb. 2007; and
submitted background documents ICG-MPA 07/03/01-rev; ICG-MPA 07/03/02-rev; ICG-MPA 07/03/03.
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6. Priority tasks

Considerable progress has been made
with the implementation of Natura 2000
in the marine environment over the last
decade. The Habitats Directive has
been transposed into national law,
existing data have been collated and
scientific studies carried out to
underpin the identification and
delimitation of sites, management
schemes are being developed and
stakeholders are being drawn in to play
an active part in the process. For the
immediate future the review carried out
in this paper suggest the following
priority tasks in terms of designation,
regulation and management. This is
supported by a checklist attached as
Annex 1.

Designation

e Complete identification and
nomination of marine sites where the
greatest gap at present is the offshore
(EEZ) area

e Carry out first assessments of
ecological coherence of the marine
Natura 2000 network and nominate
any further sites required to achieve
this.

e Continue to link the designation
process with other
initiatives/measures (e.g.
OSPAR/HELCOM) especially in
relation to building a network and
complementarity, and to avoid
duplication of effort

Regulation

e Achieve clarity over the legal
precedence for the management of
fishing activities in Natura 2000 sites

e Establish which regulatory measures
can be used for the pro-active
management of fisheries for nature
conservation purposes (i.e on the
basis of threat rather than actual
damage)

Management

¢ Increase efforts and focus on delivery
on the ground i.e. effective
management to achieve conservation
objectives

e Continue research to provide a sound
scientific underpinning to the
management of Natura 2000 sites

e Ensure stakeholder involvement for
effective delivery of the objectives of
Natura 2000 sites

e Establish sustainable financing for the
Natura 2000 network

e Continued pooling of experience and
good practice examples/guidance
especially in relation to the
management of fishing activity in
Natura 2000 sites.

Priority tasks are changing as Natura
2000 bec* EC (2006) Nature and
Biodiversity Cases. Ruling of the
European Court of Justice. European
Communities 2006.from Germany
illustrates that this can be achieved
within the given time frame and the
forthcoming handbook from the
European Commission provides further
practical guidance to ensure this task is
achieved. The ultimate driver, as
revealed by monitoring and future
assessments, will be what has been
achieved in terms of the conservation
of marine biodiversity i.e. maintaining
and restoring sites to favourable
conservation status. The success of
marine Natura 2000 sites will, in turn,
be key to delivering a range of marine
conservation targets set by national
governments and by the international
community.



Annex 1: Checklist of key elements in the establishment of the Natura 2000 network

NETWORK

POLICY DRIVER
LEGAL FRAMEWORK

SITE IDENTIFICATION

SITE NOMINATION

SITE ESTABLISHMENT

SITE MANAGEMENT

ESTABLISHMENT

NETWORK REVIEW

EC Habitals & Birds Directives

Transpose Directives inlo national law

Intreduce any additicnal necessary regulations
Gather scientific information. Collate exsting
data and conduct additienal surveys if required in
relation to the habitats and species listed in
relevant Annexes and their proporfion in the
territory of the Member Siate. This to inclede
detarmining identiiable areas représenting tha
physical and biclogical factors essential to their
life and reproducticn. Proposed siles must
provide geographic cover which is homogeneous
and represantative of the antire termtory and
provide sufficient representation of all habitats
listed in Annex | & NI

Assess siles using scientific crileria

Prapare sile proposals {maps showing
boundaries, features of interest, Natura 2000
forms ate.)

Public consultation

Submit proposals (pSCls) o EC for discussion al
relevant biogeographic meetings

Gaps identified

Adoption of pSCls by EC

Formal acceplance of sites as SACs and SPAs
including any necessary legal stalus

Identify Anancing mechanismes incheding co-
financing from EC

Eslablsh administrative framework for
managemeani (management committee, local
stakeholder groups ele.)

Sat out management objectives

Intreduce management measures to maintain or
restore specified species and habdtats al
favourable conservation status

Examine existing activiies and determing
whether appropniate assessments requined

Take compensatory measures if plans or projects
with negative assessmenis are carried out for
imparative reasans of ovearnding public interas!
Carry out supporting research and scientific work
Carry oul monitenng and review

Assess and report on status to EC

Assess for ecological coherence

Take necessary actions 1o address gaps &
suppart the network

Commission review of the contribution of Matura
2000 towards achievement of its objectives

Article 2
Articks 21

Artick 3.1
Arficke 3.2
Artichks 4.1
Article 18
EC (2006)"

Annex 1|
Articke 3.2
Arficle 4 1

Articke 4 2

Arficke 5
&nnex Ml
Artiche 4 4

Artich: B

Articke 2
Article 2
Articke 6.1
Article 6.2
Articke 6.3

Artiche .4

Article 18
Articha 11
Articke 17.1
Article 3.3
Articlke 10
Article 10
Articke 11
Article 9
Articke 17.2

* EC (2006) Nature and Biodiversity Cases. Ruling of the European Court of Justice. European

Communities 2006.
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EU Marine Policies — The Maritime Policy
Green Paper, and EU Marine Strategy Directive

1. Introduction

The European Union is undergoing
significant policy development in the
field of the marine environment. It has
published a Thematic Strategy, a
proposed marine strategy Directive and
is developing a wider maritime policy,
currently at Green Paper stage. There
are also a number of other on-going
maritime protection processes, such as
on maritime safety and implementation
of the habitats, birds and water
framework Directives. This
concentration on maritime issues
reflects the relative lack of attention
that historically had been paid to the
area compared to other parts of the
environment and also the growing
importance of marine systems for the
social and economic development of
the Union.

The Commission adopted the Thematic
Strategy on the Protection and
Conservation of the Marine
Environment on 24 October 2005. The
main mechanism taking forward the
marine strategy is a proposal for a
Directive (the marine strategy Directive
(MSD)), published at the same time,
which has the aim to achieve ‘good
environmental status’ in the marine
environment by 2021. The marine
Thematic Strategy sets the scene for
the introduction of the marine strategy
Directive, by arguing that the existing
measures at EU and national levels are
inadequate and insufficient to address
the threats to the marine environment.

by A. Farmer, M. Herodes and I. Lutchman

i Institute.
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The marine strategy Directive is the
main implementing element of the
Thematic Strategy. The Thematic
Strategy itself contains very few, if any,
new ideas or approaches that the EU
will pursue. Rather, it outlines some of
the ongoing activities (e.g. Maritime
Policy development) and existing
legislation (e.g. the Common Fisheries
Policy (CFP), the water framework
Directive and the habitats and birds
Directives ). Furthermore, as the
Thematic Strategy itself is a
Communication, it carries no legal
weight.

Marine Strategy Directive = A note on Versions

It s impartant 1o be clear about the nature of e different tects” of he proposed Directive as
Tha diferones babwean thise Can OpeSant SEIrdcant praccal consoquences o Maembor
Stated. The Directhne is 0o ba sdapbed under thes Co-Decmian Procedure. This means thal the
iext i fes] proposed by the Commission, the Europesan Parkament gives iis First Opinion
and then the Coundl reaches o first Common Position. The Paiament then gives a Second
Opinion, the Council a second Commaon Position and, if no agreement is reached, the final
warsion is agresd in & Conciliation Committen

Al W tims of willinegg the propossd imddins sirslegy Desclive hod bean proposed. buf tha
Parkamaerd has not ghten its Fisd Opinion. Howeser, the Coundl has already debaled e
proposad and reached what is known as a Polibical Agreement. This is Beaby bo form Bhe {exd of
tha Iater Common Positicn (although the Council showld take account of the Pasliement's
wirees). I 18 also Important to nale that the Pariament's Opirson & supporied by Bhe work of ite
Environmenl Commities, which debates and pfopoies amsndmenis 1o U Planany

It is important 1o stress. thesefone, thof 9 is inapproprinbe 1o view any one Text as the inbest
warsion’. Cumenty & Parfamantary resclution® and tha Poltical Agresmant ar ‘lates!’, but
thay pee tha basts of negotining pesitions which have yot to ba formally adoplod within tha
Co-Decrin Procedure. The iinal adopled Dinective will b Bosly 1o conlan sbeiments of tha
dilferent posiSans

Faor tha purpcses of this raport, i folowing abbeoviations will apply 1o tha relesant
desEunmants;

1. Pioposal: ihe angnad 2005 Commission propodal

2. CTOR' the April 2006 opinion of the Committes ol the Regions®

A, EP: the Mowomber 2008 Resclution of the Parfiamant

4, "CPA" the Decamber 2006 Poliical Agreemant of the Commession

51. Communication from the Commission to the Council and the European Parliament. Thematic Strategy on the Protection and Conservation of the Marine Environment. COM(2005)504. 24.10.2005.
52. Proposal for a Directive of the European Parliament and of the Council establishing a framework for Community action in the field of marine environmental policy (Marine strategy Directive). COM(2005)505. 24.10.2005

53. Note also that the proposal would support the objectives of COM(2006) 216 Halting the Loss of Biodiversity by 2010 — and Beyond, as actions for achieving Objective 3 on the marine environment in the EU Action Plan to 2010 and beyond.

A. Resolution of the European Parliament on a Thematic Strategy on the Protection and Conservation of the Marine Environment. 14 November 2006.
B. Opinion of the Committee of the Regions of 26 April 2006 on the Directive of the European Parliament and of the Council establishing a framework for Community Action in the field of Marine Environmental Policy (Marine Strategy Directive)
COM(2005) 505 final and on the Communication from the Commission to the Council and the European Parliament — Thematic Strategy on the Protection and Conservation of the Marine Environment. 16 May 2006. DEVE-IV-002.
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The original aim was to publish the
marine Thematic Strategy together with
the proposal for a Directive in early
summer 2005 and draft copies of the
relevant documents were circulated to

interested parties in preparation for this.

However, further inter-service
consultations followed those early
drafts so that it took until October 2005
for publication in a form that was
significantly different from the draft
proposal (such as in the detail of the
elements of good environmental status,
the scope of Member State co-
operation, etc®).

The European Commission launched
the maritime policy Green Paper (MGP)
on 7 June 2006: ‘Towards a future
Maritime Policy for the Union: A
European vision for the oceans and
seas’ (COM (2006)275)*". The
underlying rationale is the EU’s
sustainable development objectives
(Council document 10917/06)%, with
the Green Paper seeking to ‘strike the
right balance between the economic,
social and environmental dimensions of
sustainable development’. The process
is also strongly driven by the Lisbon
agenda for growth and jobs.

The purpose of this report is to
examine the strengths and weaknesses
of these EU policy developments in
relation to the achievement of the
protection of biodiversity in Europe’s
regional seas® in order to make
recommendations addressing these.
The paper initially begins with a short
overview of the policy initiatives and
their current status. It then examines
their positive and negative aspects
before making some concluding
recommendations. The paper does
focus on biodiversity protection. It does
not, therefore, analyse other issues
which are relevant to many
stakeholders, such as the nature of
public participation, etc, which
although critical to implementation, are
excluded for reasons of the time
available for analysis.

56. For further details of the elements of the draft proposal the reader is referred to: Farmer, A.M. 2006. A European Union Marine Strategy Directive. The Journal of International Maritime Law, 12: 122-133.

57. http://eur-lex.europa.eu/LexUriServ/site/en/com/2006/com2006_0275en01.pdf

58. Renewed EU Sustainable Development Strategy, June 2006: http://ec.europa.eu/sustainable/docs/renewed_eu_sds_en.pdf
59. The Directive would apply to waters and sea-bed of those waters over which a Member State has jurisdictional rights, except for certain overseas territories. The Green Paper has a wider scope, but this paper will focus on those areas
which would be subject to the Directive. Note that EP ‘deplores’ the lack of reference to marine waters of overseas territories.



2. Status report

2.1 EU Marine Strategy Directive

The proposed Directive seeks to
achieve or maintain good environmental
status of marine waters through the
development and implementation of
marine strategies by the Member
States (Article 1). CPA states that such
strategies ‘shall apply an ecosystem-
based approach to the management of
human activities while enabling the
sustainable use of marine goods and
services’. It shall also serve as a vehicle
for the integration of environmental
concerns into other policy areas. The
Directive would apply to ‘marine
waters’ ‘measured extending to the
outmost reach where a Member State
has and/or exercises jurisdictional
rights’ (excluding certain overseas
territories).

The proposed Directive takes a regional
approach to ensure international
collaboration on marine protection.
Member States would be required to
develop strategies for their respective
waters within each Marine Region,
aiming to reach the Directive’s objective
of achieving good environmental status
in the Marine Environment by 2021
(although EP has indicated it would
wish to bring forward this timetable).
‘Good environmental status’ would be
determined by Member States for each
Marine Region/ Sub-region, based on
criteria and methodological standards
which would be adopted by the
Commission via a comitology
procedure.

The proposed regional approach is
framed around the three main Marine
Regions in European waters (Article 3):
1. the Baltic Sea;

2. the North East Atlantic Ocean; and
3. the Mediterranean Sea.

In addition, the proposed Directive
suggests that the Northeast Atlantic
and Mediterranean can be broken
down into sub-regions in order to take
into account the specificities of a
particular area. The proposal does not
list the Black Sea. However, COR, EP
and CPA all note the need to add this
sea. Given the accession of Bulgaria
and Romania at the beginning of 2007,
the time for inclusion of the Black Sea
has now arrived.

The proposed Directive establishes a

process to be undertaken by Member

States, comprised of a preparation

stage to be completed within six years

of its entry into force, and a programme

of measures to be developed by 2016

and in operation by 2018. The

preparation stage would include:

e conducting an initial assessment;

e determination of good environmental
status;

e establishing environmental targets;

e development and entry into operation
of a programme of measures; and

e drawing up a monitoring programme.

Thereafter, Member States would have
to review each of these elements every
six years.

The CPA also follows this proposed
timetable, although it also states that
Member States should adopt an earlier
operationalisation of a programme of
measures where ‘urgent action’ is
needed (new Article 2a, CPA). However,
EP stated that it was ‘concerned at the
extended timetable’ and argued for
harmonisation with the timetable of the
water framework Directive. COR also
stated that ‘with the necessary
goodwill, good environmental status
can be achieved within a much shorter
time frame’. It is likely, therefore, that
the question of the timetable for
implementation will form an important
area of debate between the EU
institutions over the coming months.

Member States should make every
effort to co-ordinate within their Marine
Region or Sub-Region, and be
encouraged where practical and
appropriate to build upon existing
programmes, structures and
international agreements. The CPA
(Article 5) introduces the extension of
co-ordination to land-locked countries
‘in order to allow Member States...to
meet their obligations’. This does not
impose a direct binding obligation on
land-locked countries as they do not
have strategies or programmes of
measures to implement. However,
where such countries are discharging
directly to water, it is likely that impacts
could be addressed through river basin
management plans under the water
framework Directive. However, if
impacts are via the air, for example,
then voluntary co-operation would be
required to tackle any problems (or
action through Community-wide
instruments). It is also important to note
that Member States might seek co-
operation with other Member States
that are not littoral states of the
region/sub-region in that they have flag
vessels in that region/sub-region. How
such co-operation would take place is,
however, not addressed.
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Under the proposal, national
programmes would have to be
approved by the Commission, which
would publish a first implementation
report by 2021 at the latest. However,
the CPA removes the requirement for
Commission approval, reducing it to an
advisory status (Article 15). This
change, if accepted, would mean that
the Commission would only judge a
programme by it subsequently failing to
achieve good environmental status,
rather than criticising the programme at
the outset. It is likely, therefore, that this
issue will form an area of disagreement
between the institutions as adoption
proceeds. It is also possible that
measures could be adopted at EU
level, such as through the comitology
procedure.

The proposal foresees that there may
be particular situations and areas where
it would be impossible to achieve good
environmental status. The CPA expands
upon this (Article 13), including natural
causes, force majeure, action by other
countries, for which the Member State
shall take ad hoc measures as
appropriate. The exclusions also
include modifications to waters from
action taken ‘for reasons of overriding
public interest that outweighed the
negative impact on the environment,
including any transboundary impact’.
This exemption is paralleled in other
Directives, although it is not stated:

a. How the benefits and disbenefits of
action are to be determined,
particularly weighing up immediate
and longer term costs and benefits.

b. How the overriding public interest of
one Member State is to be
compared with the disbenefits
occurring in another Member State
due to transboundary impacts.

The Directive was proposed in October
2005. Since then there has been
considerable debate over its content by
many interested parties. The first formal
stage of the co-decision process was
the Opinion of the European Parliament
reached in November 2006. The
amendments passed included: bringing
forward to 2017 the deadline to achieve
good environmental status; setting
specific criteria for the definition of
“good environmental status”; allowing
the possibility of fast-track pilot
projects for regions such as the Baltic.
The amended Directive also aims at a
better integration of environmental
concerns into other Community
policies, enabling Member States to
require EU-wide action if, for example,
fishing activities are proving an
obstacle to their efforts to achieve
‘good environmental status’. The
Council has already (18 December
2006) reached political agreement on
its views on the proposal (excluding the
preamble) and its formal Common
Position is expected in the first half of
2007. Further consideration by the
Parliament and Council will take much
of 2007, particularly if the proposal
results in a Conciliation Committee,
which is likely given the respective
views of the institutions.



2.2 Maritime Policy Green Paper

The maritime Green Paper launches a
consultation to inform the
Commission’s vision of a ‘holistic’
future integrated Maritime Policy.
Consequently, the Green Paper covers
a broad range issues, including
fisheries; energy and climate change,
including renewables; spatial planning;
and ecosystem management. While
sustainable development is quoted as
the underlying rationale of the Green
Paper, the Green Paper appears to be
geared towards the Lisbon Agenda for
competitiveness, jobs and growth. For
instance, technology development and
the international leadership role that the
EU can play are at the forefront of
much of the discussion. The Lisbon
Agenda is presented as the basis for
one of the pillars of a future maritime
policy, with the second pillar being the
ecosystem approach outlined in the
Thematic Strategy for the Marine
Environment. The Green Paper also
states that it seeks to ‘stimulate growth
and jobs under the Lisbon agenda in a
sustainable manner that ensures the
protection of the marine environment’.

In practice, the frequent reference to
the objectives of the Lisbon agenda
means that a majority of the Green
Paper’s 56 questions are mainly
focused on the economic and social
aspects of sustainable development,
although the environment, and in
particular ecosystems, are raised
throughout the text as a factor which
needs attention. For instance, the
importance of protection of the
environment and implementing
sustainable practices are mentioned in
relation to fisheries, aquaculture,
shipbuilding, tourism and quality of life,
development of renewable energies,
blue biotechnology, and coastal risks
such as flooding. In addition, one of the
Green Paper’s seven sections is
specifically dedicated to sustainability,
including a chapter on the importance
of the marine environment and the
sustainable use of marine resources
(section 2 and in particular 2.2).
Moreover, there is an opportunity to
promote the importance of biodiversity
in relation to Integrated Coastal Zone
Management (ICZM) (section 3.4 —
Managing the Land/Sea Interface) and
spatial planning (section 4.2). It should,
however, be born in mind that Green
Papers are frequently more ambitious
than White Papers. Consequently, the
risk remains that such opportunities will
be overruled by non environmental
stakeholders as a result of the current
consultation and the subsequent policy
processes. It should also be noted that
the environment is not mentioned in
relation to skills and training (section
2.5).

Many of the 56 consultation questions

are directly or indirectly linked to

biodiversity, however six of them can

be singled out as particularly relevant:

e How can maritime policy contribute
to maintaining our ocean resources
and environment? (section 2.2)

e How can a maritime policy further the
aims of the Marine Thematic
Strategy? (section 2.2)

e What further steps should the EU
take to mitigate and adapt to climate
change in the marine environment?
(section 2.4)

* How can innovative offshore
renewable energy technologies be
promoted and implemented? How
can energy efficiency improvements
and fuel diversification in shipping be
achieved? (section 2.4)

¢ What is needed to realise the
potential benefits of blue
biotechnology (section 2.4)

e How should the Common Fisheries
Policy be further developed to
achieve its aim of sustainable
fisheries? (section 2.7)
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Two sections of the Green paper are
devoted to research and funding
(sections 2.3 and 4.3). In relation to
ongoing research initiatives, notably in
new technologies, the Green Paper
highlights the lack of coordination with
resulting duplication of research. It calls
for a common vision and the
development of a European
coordination strategy for maritime
research, on which stakeholders are
invited to give their opinion. As regards
funding, the Green Paper emphasises
the importance of EU funds such as the
ERDF and the EFF for biodiversity and
sustainable fisheries, in particular in
outermost regions. It also recognises
the need to discuss how funding
instruments can support an integrated
maritime policy and how to distribute
cost burdens across regions relating to,
for instance, ship-source pollution and
flood protection.

The policy processes for an integrated
Maritime Policy are discussed in
section 5.1 and stakeholders are asked
how it can be implemented in the EU
and which principles should underlie it.
The Commission proposes the
establishment of a Council horizontal
working group dealing with
international legal questions to support
maritime related cross-sectoral
discussions. The Commission also
intends to carry out a review of
potential contradictions and synergies
in existing EU policy. In addition, the
very first question of the Green Paper
gives the opportunity to comment on
whether the EU should have an
integrated Maritime Policy at all
(section 1).

The Commission signals that it may be
looking to increase its competence in at
least two maritime areas. This includes
an intention to review the role and
status of the EU in international
organisations dealing with maritime
affairs, considering that often the issues
under consideration fall within the
exclusive competence of the
Community and that consensus-
building within the EU has proven
difficult on some important issues. In
addition, the Green Paper refers back
to a 2002 recommendation from the
Commission to increase the role of the
EU in the IMO (SEC (2002)381).

60. www.ec.europa.eu/fisheries/tenders_proposals/fish_2006_09_en.htm . See, inter alia, pages 11-14.

The launch of the Green Paper marked
the beginning of a one year
consultation, running until 30 June
2007. The Commission will then come
forward with a Communication
summarising the results of the
consultation process and proposing the
way forward. DG FISH’s work
programme for 2007 (published on 25
October 2006) announces that a
Communication on ‘The way forward
for a maritime policy: Political
conclusions on the consultation
regarding the Green Paper’ will be
adopted by November 2007. The
Communication would include follow
up actions that can be implemented in
the short term. It should be noted that
while the Commission talks of ‘an
integrated maritime policy’ it is highly
unlikely that only one single legislative
proposal will the product of ongoing
consultations. In the recent ‘Open Call
for Tender. — Studies in the fields of the
Common Fisheries Policy and Maritime
Affairs®®, DG Fish and Maritime Affairs
included legal studies with the aim to
ensure the ability to assess the
feasibility and the best format for
proposals of a legal nature under the
future maritime policy.



3. Analysis of the MSD
and MGP in relation to
environmental concerns

3.1 Positive elements

3.1.1 Marine Strategy Directive

The proposed Directive has a number
of positive aspects which are to be
welcomed. These include:

e |t adopts an ecosystem-based
approach as the fundamental
principle for marine protection
(referred to in the Thematic Strategy
and explicitly added by CPA in Article
1(2)).

e [t provides the first attempt under EU

law to bring a number of maritime

protection issues together in a single
strategic approach.

It builds on the approach taken in the

water framework Directive regarding

approach, planning, timetable, etc.

This improves harmony and

consistency between legislation.

It does not undo the work of the

regional seas Conventions, but seeks

to build on these.

e |t acknowledges the need for greater
understanding of the functioning of
marine ecosystems and the pressures
on them, requiring new monitoring
and analysis.

The importance of a strategic,
ecosystem approach must be
emphasised. The complexity and
interconnectivity of marine systems
mean that an integration of all policies
that may have an impact on the marine
environment is required. However, this
presents many challenges, including:

* How far we understand these
systems (and, therefore, adopt
precautionary measures where full
knowledge is lacking — note that
neither the proposal nor CPA
mentions the precautionary principle).

® The complexity of the different social,
economic and political interests
involved in their interaction with the
systems.

e The complexity of competencies in
this area.

As will be seen, the proposed Directive
begins by highlighting these principles,
but the scope of its stated obligations
on the Member States mean that it fails
to carry them through. This is most
obviously seen in relation to fisheries
(see below).
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3.1.2 Maritime Green Paper

The maritime Green Paper is supportive
of the marine Thematic Strategy and
proposed Directive. In particular, it
makes clear that a future maritime
Policy relies upon the MSD to
implement an ecosystem based
approach to maritime activities.
Consequently, the Green Paper could
be used as a vehicle to promote the
MSD and Thematic Strategy, in
securing its adoption, strengthening the
proposal, and develop future
supporting instruments.

In addition to providing a broader
context for the implementation of the
MSD, the fact that the MSD is meant to
be one of two pillars of a future
maritime policy provides an argument
for taking into account ecosystem
concerns into all maritime policies, for
instance fisheries, spatial planning,
energy and maritime transport policies.
This is further strengthened by the
statement in relation to the other pillar,
the Lisbon Agenda, that the Green
Paper seeks to ‘stimulate growth and
jobs under the Lisbon agenda in a
sustainable manner that ensures the
protection of the marine environment’.

Furthermore, policy coherence and
international policy commitments and
leadership are stressed heavily in the
Green Paper. It appears to have the
potential to develop the governance
framework for the regulation of ocean
users. As suggested by the Green
Paper and the proposed Directive, it
could therefore further institutionalise
processes such as spatial planning and
an ecosystem-based approach, the
benefits of which could be significant.
Suggestions to improve institutional
coordination of policy processes
include the establishment of a Council
horizontal working group dealing with
international legal questions to support
maritime related cross-sectoral
discussions. More immediately, the
Commission intends to conduct a
review of existing EU legislation
affecting maritime sectors and coastal
regions, to identify possible policy
contradictions or potential synergies.
Stakeholders, including social partners,
are invited to identify and explain their
concerns and suggestions for
improvements in this respect.

In practice, however, there are
significant challenges related to
environmental policy integration. This
includes the need to increase
communication and coordination of the
high number of actors and sectors
involved in maritime activities; and
differences regarding the types of
policies, decision procedures at
different levels of administration, and
the EU’s varying competence in
different areas of maritime policy. While
environmental integration is an
important approach to protecting the
environment in the long term, securing
a robust marine strategy Directive is
arguably of more immediate concern.

As opposed to the MSD, the broader
Green Paper includes fisheries policies.
The discussion on fisheries is largely
set in the light of the Lisbon agenda,
with the main motivation for improving
the state of fish stocks the marine
environment is job creation.
Nevertheless, this is an opportunity to
discuss the issue of sustainable
fisheries and the CFP, and the Green
Paper poses two relevant questions in
this respect:

e How should the Common Fisheries
Policy be further developed to
achieve its aim of sustainable
fisheries? (section 2.7)

e What action should the EU undertake
to strengthen international efforts to
eliminate 1UU (illegal, unregulated and
unreported) fisheries? (section 5.3)



3.2 Negative elements

3.2.1 Marine Strategy Directive

The proposal has drawbacks:

e |t does not provide the criteria for
determining good environmental
status. This is also a criticism of the
proposal from EP and the CPA goes
some way to addressing this.

e |t has limited scope in addressing
issues which are of Community
competence, but which are critical in
delivering an ecosystem-based
approach to marine protection.

e |t does not encourage Member States

to produce joint marine strategies for

regions/sub-regions which would
encourage holistic and integrated
thinking and measures.

The repeated use of ‘opt-outs’ on

costs (see also CPA Articles 4(3) and

12(3)) etc, mean that Member States

will have significant avenues for

avoiding taking necessary action to
protect marine ecosystems (and
removal by CPA of prior approval of
programmes of measures by the

Commission might encourage this

further).

The failure adequately to define the
elements of good environmental status
in the proposal is an example of poor
legal development by the European
Commission. By this failure we mean
that no criteria are provided by which
good environmental status can be
judged. Given that this would form the
target of all actions under the Directive,
to propose a piece of legislation
without defining such a role is highly
suspect. In contrast, the water
framework Directive provided detailed
criteria for good ecological status for
lakes, rivers, transitional and coastal
waters. Indeed, under the Common
Implementation Strategy of the water
framework Directive further work has
been undertaken examining this,
including on coastal waters. It should
also be noted that, in developing the
proposed MSD, a draft set of criteria
were developed and nearly formed part
of the proposal. The EP also called for
inclusion of a common EU-wide
definition of good environmental status
and inclusion of generic qualitative
descriptors and standards for the
recognition of good environmental
status. The CPA, going further, has
added a new Annex (Annex VI)
providing a short list of such
descriptors. These are, however, very
general in outline and fall short of the
detailed descriptors given for good
ecological status for a wide range of
water body types®' in the water
framework Directive®. Given the views
of both Parliament and Council, it is
likely that some inclusion of general

qualitative descriptors will occur in the
final adopted text. Under both the
proposal and CPA, further development
of descriptors on good environmental
status would be produced through
subsequent comitology. All in all this is
a sub-optimal approach, for the
following reasons:

e Comitology is a less transparent
process than the current co-decision
route, even though it is now open to
greater Parliamentary scrutiny since
adoption of the Comitology Decision
(1999/468 and 2006/512).

e The adoption of any legislation
without knowing what it is supposed
to deliver should always be avoided.
For example, it is impossible to
undertake any sensible form of
impact assessment of the proposal.
Therefore, the proposed MSD cannot
be viewed as meeting basic criteria
for ‘better regulation’.

e The work undertaken on good
ecological status of coastal waters
could have formed some foundation
for defining good environmental
status. Failure to do this could lead to
suspicions on how the two Directives
will integrate.

61. Note that while it can be argued that marine areas around Europe show wide variation (brackish Baltic, Northeast Atlantic, Mediterranean, etc) and, therefore, that it is difficult to include them in a single legislative document, the water

framework Directive already covers many such waters. If the lack of inclusion of such detailed criteria in the MSD is because a lesson has been learnt from implementation of the water framework Directive, this ought to be stated. Otherwise

greater harmonisation should be sought.

62. Note that EP has called generally for greater harmonisation between Directives — EP ‘considers it important that the objectives, measures, language and concepts used in the Marine Strategy Directive and other directives concerning the
marine environment, such as the Water Framework Directive and the Habitats Directive, are harmonised to achieve greater clarity and facilitate co-ordination between those directives.”
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The proposed Directive would provide a
mechanism for integration with the
general objectives of the habitats
Directive, although there are limitations
on this. For example, while the CPA
refers to provisions of the habitats
Directive in Article 12(3a) and Annex Il
(Table 1), it does not address expressly
the species provisions of the habitats
Directive which would, for example, be
important for cetacean conservation. In
the preamble, the proposal recognizes
the commitments made under the CBD
to create a global network of marine
protected areas (MPAs) by 2012. Rather
than creating new legal provisions or
requirements for designating MPAs, the
proposed Directive supports the
implementation of existing legislation,
notably the habitats Directive, and
designation of Natura 2000 sites.
Member States are not required to
designate further MPAs under the
proposed Directive (although the CPA
explicitly refers to MPA designation
under existing EU law or international
and regional agreements — Article
12(3a)). Rather, Member States are
required to ‘identify measures’ that
need to be taken in order to achieve
good environmental status, ‘taking into
consideration’ the types of measures
listed in Annex V of the proposal. Of
the measures in Annex V, the most
relevant to MPAs are ‘Spatial and
temporal distribution controls:
management measures which influence
where and when an activity is allowed
to occur’ as well as mitigation and
remediation tools. The CPA (Article

12(3a)) refers to areas designated under
the birds and habitats Directives as
‘measures’ that they ‘should’ include.
Interestingly the CPA also states that
‘Member States should ensure that
these areas contribute to a coherent
and representative network of marine
protected areas’. It is not clear what
these amendments of the CPA would
deliver. The ‘coherent’ or
‘representative’ nature of any network
would depend upon the EU law or
Convention under which such sites are
designated. However, it is important
that in developing and implementing
marine strategies MPAs are fully taken
into account.

The proposed Directive places
obligations on Member States to
undertake actions over which they have
jurisdiction. This is the common feature
of all Directives. The problem for the
marine environment is that Member
States have transferred some of that
competence to the Community, most
notably in relation to fisheries. It should
be noted that fisheries issues are also
not simply affected by questions of
competence. Their political sensitivity
also results in legislative changes. This
is seen most obviously in the water
framework Directive. In Annex V criteria
are provided to define good ecological
status and these criteria are divided,
inter alia, into different groups of biota
(macrobenthos, phytoplankton, etc).
For lakes, rivers and transitional waters
fish are included as a group. However,
for coastal waters, they are not. The
decision was political.

The contribution of the Directive to CFP
environmental integration is minimal,
with fisheries management barely
touched upon (except in so far, under
CPA, that Member States can inform
the Commission of problems and make
recommendations). Fish populations
are included as one of the biological
elements that Member States are
required to include in their assessments
of their European marine waters,
together with commercial and

recreational fishing as pressures (Annex
Il of proposal and CPA) (CPA introduces
‘commercial fishing’ and ‘physical
damage’ as specific pressures). Which
fish stocks should be monitored is not
specified. Many commercially exploited
stocks are already assessed for
fisheries management, although the
proportion of exploited stocks
assessed varies by regional sea. The
potential expansion of monitoring to
include recreational fishing would be
new, as it is not currently required
under the CFP. It is also important to
note that CPA (Annex VI) in introducing
generic qualitative descriptors of good
environmental status includes the
descriptor that ‘populations of all
commercially exploited fish and
shellfish are within safe biological
limits’.



Member States are required to identify
measures to achieve good
environmental status in light of the
assessments. However, no provisions
are provided for Member States to take
measures related to fisheries
management. The preamble justifies
this absence on the basis that
measures regulating fisheries
management can only be taken in the
context of the CFP basic Regulation
(2371/2002). While this may be the
case, with EU fisheries management
largely being an area of EU exclusive
competence, this approach contrasts
with the habitats Directive, which
requires Member States to avoid
deterioration of natural habitats and
disturbance of designated species in
Natura 2000 sites but does not
explicitly single out fisheries in the
preamble as an area in which Member
States can not take action. While
providing context, the preamble does
not carry legal weight, however, so the
Directive nonetheless creates the same
dilemma as the habitats Directive,
whereby Member States are required to
protect the marine environment but find
their hands are tied in managing
fishing, more broadly. Member States,
however, do have some, albeit limited,
delegated powers under the CFP to
adopt measures restricting the activities
of fishing vessels. Those powers are
set out in Articles 8, 9 and 10 of
Regulation 2371/2002 and Articles
46(1) and 45(2) of Regulation 850/98.

The information Article (Article 14)
provides a mechanism for Member
States to inform the Commission of
issues which cannot be tackled by
national level measures, or which are
linked to another Community policy of
international agreement. Where
Community level action is required,
Member States shall make appropriate
recommendations. The Commission
(CPA) would have six months to
respond. An example of such an issue
is fisheries. This Article is weak,
however. At a minimum, the
Commission could be expected to
acknowledge the information
submission, preferably with a proposal
for a response, be it legislative or
otherwise. As it stands, the Directive
adds nothing to the ability for Member
States to take fisheries management
measures or to the requirements for
any EU level response. Aside from
additional information gathering
requirements, the Directive therefore
adds little to the CFP. This shortcoming
is particularly notable given that
fisheries, together with climate change,
were identified as one of the two most
important pressures on the marine
environment in the explanatory
memorandum of the proposed
Directive.

The proposal (Article 5) requires co-
ordination of activities by the Member
States. However, in the production of
marine strategies, there is no provision
for Member States to produce joint
strategies, i.e. single documents
covering regional seas. This is
amended by CPA which stresses co-
ordination where urgent action is
needed and agreeing on a ‘plan of
action’ in relation to marine strategies
(not necessarily a single joint strategy).
It has been argued in the debate on the
proposed Directive that Member States
cannot be legally obliged to work
together. However, the following box
contrasts the wording of the proposal
and CPA with the 2000 water
framework Directive and the Common
Position of the Council on the proposed
floods Directive (reached one month
prior to CPA). In both cases Member
States are certainly encouraged to
produce joint planning documents and
if this is legally acceptable under these
two Directives, it must also be so
acceptable under the marine strategy
Directive.

Comparing transboundary planning requirements

Water framawoek Directive (Article 130200 'In Me case of an infernabional river basin distnct
Ialing erdivady wittun the Comumunly, Membey Siales shad engure coondnaban with fhe aim of
producing & Singie iver hasrn mansgemant pdan. Wifene such an nisrmationg! ey badin
managemant plan ix nof produced, Momber Sfales shall produce river bisin mansgpamend
plans cowering af feas! those parfs of e infevnationad river basin aiskric! faling willsn e
tormifory fo achisve the objectives of ifss Dective.”

Cammon Posibon of the Council gn he proposal kor & Derecive on he sssessment and
managemant of Aoods (23 Movember 2006). ‘Whare an infemationsl e haam disioo oF und
of management rederred fo in Arficle 3(2)b) fals enfivedy within fhe Communily, Member
Sfados shadl ensure coondination with fhe ain of producing one single infemational Bood' rsk
mandgoment plan, o @ gof of food rizk management plang coordnated of the fovel of the
wiprmahena e Do g Pédhae 2000 plans ane nod produced. Membar States shad
producd of Racd nisk mandpesman piid covaring of el e naems of e STaHone et
basin aisrict falling wilfvn Mer lerrilfony, 43 far as possible coarginaled af the level of the infer-

natianal meer bamin oistrict’

Masine strategy Directve proposal (Article ), ' Member Shales with manne walers within fhe
sams Manine Roglon or Sub-Regran shall co-onginale ihey achions

CPA. (Articke 4(2a]). 'Member Stales hawng borders on fe same Mavrine Region or Sube
Region covered by this direcfive, whore the sfafvs of the sea iz crifical fo an exiend fhal urgent®
action is needed, should endeavour fo agres on a plan of sction according io the el

paragraph” |the mearine siratedy]
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Taking account of the initial assessment
and environmental targets, Member
States shall develop a programme of
measures in order to achieve good
environmental status. The programme
shall ‘give due consideration to
sustainable development’ and to the
social and economic impacts of the
measures envisaged. Member States
shall also ensure that measures are
cost-effective, technically feasible and
shall carry out impact assessments,
including detailed cost-benefit
analyses, prior to the introduction of
any new measure. This requirement to
take account of social and economic
issues was significantly changed since
the draft proposal (Article 12 of
proposal and CPA, unchanged). The
CPA also states (Article 4(3)) that
Member States shall not be required to
take steps ‘where the costs would be
disproportionate taking account of the
risks to the marine environment’. It is
unclear what ‘due consideration’ means
or what judgement is to be applied in
determining whether a measure is
‘cost-effective’. As a result it is possible
that Member States will be able to
justify most failures to take action to
protect the marine environment. This
approach is, therefore, a major
drawback in the proposal. Overall, it is
not, of course, inappropriate to allow
for cost-benefit assessments or allow
for over-riding reasons for not meeting
objectives (as the habitats Directive
does). What is problematic is that the
wording would make interpretation
open to argument and compliance
enforcement by the Commission
difficult. As noted earlier, the CPA
removes the requirement for the
Commission to approve the
programmes of measures, thus also
weakening compliance assessment.

3.2.2 Maritime Green Paper

Despite the frequent mentioning of the
need for an ecosystem approach, the
Green Paper can be criticised for being
too heavy in its economic focus. One
example is in relation to fisheries where
job creation appears to be a stronger
driver behind the protection of fish
stocks than biodiversity concerns. In
addition, references to the proposed
Marine Strategy Directive are
accompanied by few concrete
suggestions on the types of
governance changes that could or
should be expected. These are left
open in questions for consultees to
respond to. Where specific actions are
detailed in relation to environment
issues, they tend to be responsive or
development based rather than
curative. To provide an example,
growing consumption in fish and
energy are discussed in terms of how
to account for them or meet demand,
rather than considering whether they
are a problem or how to mitigate them.

Furthermore, the Green Paper relies on
the marine Thematic Strategy and MSD
to implement the environmental ‘pillar’
of the maritime strategy, including an
ecosystem based approach. This
represents a risk that the marine
environment will suffer if the MSD
Directive fails to deliver, and if the
integration of environmental concerns
into other sectors is not achieved. It is
not clear in what way the Green Paper
offers opportunities for integrating
biodiversity and other environmental
concerns into non-environmental
maritime policies. Another danger is
that policies resulting from the Green
Paper will be developed separately
from those related to the Thematic
Strategy. The environmental results will
thus largely depend on the strength
and accuracy of the MSD to protect
biodiversity and ecosystems, the ability
of the future maritime Strategy to set
up a policy framework and processes

where environmental concerns can be
taken outside the scope of the MSD
and, not least, on the political will of
Member States to accept the
importance of a healthy marine
environment.

Finally, there is a risk that if not
correctly balanced between the three
pillars of sustainable development, the
maritime policy results in greater
natural resource use as a result of
general support of the maritime
economy. It could thereby undermine
efforts to meet the objectives of the
proposed MSD, that is, to achieve
good environmental status.



3.3 Outstanding issues

Fundamentally, the key question is
what are the main threats to
ecosystems/biodiversity in Europe’s
regional seas and will these policy
developments overcome these threats?
These policy developments will help to
understand the problems, and set them
in a more coherent framework.
However, they will not tackle many of
them, or tackle them better than is
already the case.

For example, fisheries are clearly a
major threat to the maintenance of
marine ecosystems and is fully outside
of the proposed Directive as it stands.
Although the European Parliament
would seek to bring some control
within the scope of the Directive, this
will be resisted by both Commission
and Council. Secondly, a further threat
is large infrastructure construction such
as with oil and gas exploitation. If this
were to occur on sites designated
under the habitats or birds Directives,
then these Directives provide greater
protection than the proposed MSD. If
they occur outside of designated sites,
it will be interesting to see on how
many occasions the cost-benefit
assessment will result in an activity not
going ahead.

The MGP argues that the MSD will form
the environmental pillar of the EU’s
maritime policy. If so, this will result in a
depleted environmental component.
The MSD is not sufficiently
comprehensive to provide such a
‘pillar’. It does not have the policy tools
necessary to tackle important
ecosystem protection measures. It is
clearly essential, for example, that the
CFP is also characterised as part of
this environmental ‘pillar’.
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4. Conclusions and
recommendations

4.1 Integration of biodiversity
aspects into the MSD and MGP

An EU marine strategy Directive would
be a step forward in the EU level of
protection of the marine environment.
The ecosystem-based approach of the
Thematic Strategy and CPA that is
advocated provides a framework for
addressing the major pressures on
Europe’s seas. It could also act as an
important instrument for the integration
of EU, regional and national policies
affecting marine issues. Even with its
limitations, therefore, we do
recommend that a proposed marine
strategy Directive is supported.

Having said this, it is important to note
the limitations and omissions in the
draft proposal. Importantly, there are
issues that are not addressed and
which Member States cannot address
on their own in protecting marine
biodiversity. This is particularly so in the
conservation of fisheries, which are of
critical concern in ensuring sustainable
marine ecosystems. We, therefore,
recommend that policy makers
examine in detail the provisions of the
proposal to ensure that it contains
sufficient obligations on Member States
to deliver its environmental objectives.

The proposal and CPA also only
promote co-operation between
Member States, rather than allow for
the production of single marine
strategies for regions or sub-regions.
We, therefore, recommend that the
requirements for transboundary co-
operation be strengthened in order to
provide a more coherent framework for
marine protection.

The definition of good environmental
status will be central to the weight of
the Directive. This is poorly defined.
This creates delays and is inconsistent
with better regulation objectives. We
recommend that serious consideration
is given to the development of criteria
for good environmental status for
inclusion in the Directive itself. These
criteria should also clearly address
issues related to marine biodiversity,
including biodiversity’s role in
maintaining the natural structure and
functioning of marine ecosystems.

The proposal remains unclear over the
balance that Member States are to
strike between economic development
and environmental protection.
Currently, this lack of clarity could lead
to lack of initiative by some Member
States and difficulties in enforcement
by the Commission. We recommend
that the EU institutions decide the level
of protection that they want and clarify
this in the Directive, rather than leaving
it vague and open to interpretation as a
‘compromise’.

The maritime Green Paper offers an
opportunity to discuss the integration
of biodiversity concerns into all relevant
sectors. The consultation process
offers the possibility to point out the
need for the maritime Green Paper not
only to rely on the proposed strategy
Directive in environmental matters due
to its weaknesses discussed above.
However, there is a need to strike the
right balance between promoting the
MSD in order not to undermine its role
in the context of the Green Paper, and
arguing for additional environmental
measures under the Green Paper.
Keeping in mind that the Lisbon
agenda is a strong driver behind the
Green Paper, it is also essential to
illustrate how the MSD and any
additional environmental measures add
value also to the economic and social
dimensions of a future maritime
strategy.



Considering the extremely broad scope
of the Green Paper and the number
and diversity of the stakeholders
involved, it is recommended to focus
on concrete problems and constructive
solutions for the areas which are most
relevant to nature and biodiversity. For
instance, relevant questions to discuss
may include how spatial planning
should be taken forward in practice and
how an ecosystem based approach
could be institutionalised. Other
relevant areas include fisheries,
renewable energy and maritime
transport.

The Green Paper provides an
opportunity to discuss sustainable
fisheries under the CFP and to ensure
that the link to biodiversity and eco-
systems becomes one of the major
drivers of transforming fisheries policy.
This also represents an early
opportunity to initiate discussions in
preparation for the CFP review due by
the end of 2012.

4.2 Minimising the adverse impacts
of these policies on biodiversity

The proposed Directive does not add
anything specific to sites protected
under the birds and habitats Directives.
As a result, we recommend that there is
renewed effort by all parties in taking
forward the implementation of Natura
2000 in marine areas, without waiting
for the adoption of another Directive,
and that there is no undue reliance on
the proposed Directive to deliver
additional safeguards.

The current institutional framework for
marine protection in Europe is
inadequate. However, the Thematic
Strategy does not seek to replace the
work of the conventions, but stresses
the utility of building on existing
structures. The proposal contains a
provision that would require Member
States to ‘as far as possible, build upon
existing programmes and activities
developed in the framework of
structures stemming from international
agreements’, but omits explicit
reference to the substantive obligations
resulting from those agreements. The
CPA introduces clearer links to
obligations under the Conventions (as
noted above for MPAs). Also in contrast
with the water framework Directive, the
operative provisions of the proposed
marine strategy Directive do not
explicitly refer to the objectives of the
regional seas conventions as regards
prevention and elimination of marine
pollution. However, the Directive could
nevertheless provide benefits over and
above the existing regional
conventions, especially for the
Mediterranean where there has been a
conspicuous lack of progress in
bringing recently agreed Protocols or
amendments to existing Protocols into
force. We, therefore, recommend that
more explicit reference is made to the
commitments Parties have made under
the regional conventions to enhance
integration of these instruments. This
could be achieved along the lines of
the CPA reference to MPAs under such
Conventions, where commitments
‘should’ be included a ‘measures’
within the programmes of measures.

The contribution of the proposed
Directive to CFP environmental
integration is minimal, with fisheries
management barely touched upon. EU
fisheries management is largely an area
of EU exclusive competence.
Nonetheless, the habitats Directive
requires Member States to avoid
deterioration of natural habitats and
disturbance of designated species in
Natura 2000 sites and does not
explicitly single out fisheries in the
preamble as an area in which Member
States can not take action. We,
therefore, recommend that further
consideration is given to the interaction
with the CFP and how to ensure
measures are adopted that tackle
unsustainable fisheries.

The proposal requires that Member
States must ensure that measures are
cost-effective, technically feasible, and
shall carry out impact assessments
prior to the introduction of new
measures. This implies that if measures
to achieve good environmental status
are considered too expensive, Member
States will not be required to pursue
them. This reduces the likely
achievement of good environmental
status. We, therefore, recommend that
close scrutiny is given to the
implications of these requirements on
the Member States to determine how
easily they could be used to justify no,
or reduced, action on marine
protection.
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5. Summary of
recommendations

The following recommendations are

made:

1. We recommend that a proposed
marine strategy Directive is
supported.

2. We recommend that policy makers
examine in detail the provisions of
the proposal to ensure that it
contains sufficient obligations on
Member States to deliver its
environmental objectives.

3. We recommend that the EU
institutions decide the level of
protection that they want and clarify
this in the Directive, rather than
leaving it vague and open to
interpretation as a ‘compromise’.

4. We recommend that serious
consideration is given to the
development of criteria for good
environmental status for inclusion in
the Directive itself. These criteria
should also clearly address issues
related to marine biodiversity,
including biodiversity’s role in
maintaining the natural structure and
functioning of marine ecosystems.

5. We recommend that more explicit
reference is made to the
commitments Parties have made
under the regional conventions to
enhance integration of these
instruments.
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. We recommend that there is

renewed effort by all parties in taking
forward the implementation of Natura
2000 in marine areas, without waiting
for the adoption of another Directive,
and that there is no undue reliance
on the proposed Directive to deliver
additional safeguards.

. We recommend that more explicit

reference is made to the
commitments Parties have made
under the regional conventions to
enhance integration of these
instruments.

. We recommend that further

consideration is given to the
interaction with the CFP and how to
ensure measures are adopted that
tackle unsustainable fisheries.

. We recommend that close scrutiny is

given to the implications of these
requirements on the Member States
to determine how easily they could
be used to justify no, or reduced,
action on marine protection

10. We recommend that the maritime

Green Paper consultation is used
as an opportunity to discuss the
integration of biodiversity concerns
into all relevant sectors. While
supporting the MSD, it should also
be pointed out that there is the
need for the maritime Green Paper
not only to rely on the proposed
MSD in environmental matters due
to its weaknesses.

11.

12.

13.

We recommend that any response
to the maritime Green Paper not
only takes into account biodiversity
aspects, but also illustrates the link
between biodiversity and the
economic and social dimensions of
a future maritime strategy, for
instance the economic value of
eco-system services and the value
of biodiversity for blue
biotechnologies.

We recommend that any response
to the consultation focuses on
concrete problems and constructive
solutions for the areas which are
most relevant to nature and
biodiversity. Relevant questions to
discuss include how spatial
planning should be taken forward in
practice and how an ecosystem
based approach could be
institutionalised. Other relevant
areas include fisheries, renewable
energy and maritime transport.

We recommend that the maritime
Green Paper is used as an
opportunity to discuss sustainable
fisheries under the CFP and to
ensure that the link to biodiversity
and eco-systems becomes one of
the major drivers of transforming
fisheries policy. This also represents
an early opportunity to initiate
discussions in preparation for the
CFP review due by the end of 2012.



61






High Seas Biodiversity Conservation:
Challenges and opportunities for meeting
the 2010 and 2012 Targets

1. Introduction

This report highlights challenges and
opportunities for the European
Community (EC) and the Member
States to achieve the targets of 2010
and 2012 for halting the loss of marine
biodiversity and for establishing
networks of marine protected areas
(MPAs) in areas beyond national
jurisdiction (“ABNJ”). Areas beyond
national jurisdiction include the “high
seas” water column as defined in
article 86 of 1982 United Nations
Convention on the Law of the Sea
(UNCLOS)® and the seabed “Area”
beyond the outer limits of states’ legal
continental shelf as defined in UNCLOS
article 76.* For brevity’s sake these are
sometimes jointly referred to as the
“High Seas”.

Section | of this report sets the context
for future work by briefly surveying the
major threats to biodiversity in ABNJ.*
Section Il reviews the legal issues and
challenges that may hamper
conservation of biodiversity in ABNJ.
Section Ill focuses on opportunities to
meet the 2010 and 2012 targets within
EC and the Member States internal
sphere, through informal collaborative
initiatives with other states and
partners, and through existing bodies
and agreements. It does not address
the potential role and value of an
UNCLOS implementing agreement, as
that is the subject for another paper.
Annex | consolidates the
recommendations as a basis for
discussion and possible adoption by
EC and/or the Member States as
appropriate in furtherance of the 2010
and 2012 targets.

The proposed EU Marine Strategy
Directive seeks to implement an
integrated, ecosystem-based approach
to the management of human activities
in the marine environment. Until its
forthcoming adoption, Member States,
together with the European Parliament,
are charged with amending the
Commission’s proposal in ways that will
ensure that it can deliver marine
protection and the sustainable
development of maritime activities. In
addition to the Marine Strategy
Directive, the Commission’s Maritime
Policy Green Paper also recognises the
need for urgent and integrated action to
maintain, protect and restore oceans
and seas, while enabling sustainable
development and a growing maritime
economy. This report seeks to build on
this vision at the global level, to
address the 64 percent of the oceans
that are beyond national jurisdiction.

by Kristina M. Gjerde, J.D.A

The threats confronting biodiversity in
ABNJ have mounted rapidly in the 25
years since UNCLOS, the so-called
“constitution for the oceans”, was
agreed. Overexploited coastal
resources, escalating demands for fish,
energy and trade and improved
technologies for exploration and
exploitation all serve to increase the
vulnerability of the open oceans and
deep seabed to human impacts. Fragile
deep sea ecosystems such as
seamounts, cold water corals and
hydrothermal vents were scarcely
known when UNCLOS was negotiated.
Advanced technologies now enable
deep sea fishing, bioprospecting,
energy development, marine scientific
research and even tourism to take
place amongst these fragile
ecosystems at depths of 1,000m and
more. Fishing and shipping remain the
main human activities of the high seas,
but their volume and cumulative effects
have increased greatly. lllegal,
unreported and unregulated (IUU)
fishing and uncontrolled or poorly
regulated fishing activities are
undermining ecosystem resilience and
food security. Intensifying shipping and
other maritime activities produce
underwater noise, invasive alien
species, pollution and marine litter,
further threatening biodiversity in ABNJ.

A. High Seas Policy Advisor, Global Marine Programme, IUCN—The World Conservation Union. The author gratefully thanks Jeff Ardron, Harlan Cohen, Alistair Graham, Graeme Kelleher, and Daniel Laffoley for their comments. The
views in this document do not necessarily reflect those of IUCN or the German government.

63. Under UNCLOS article 86, the “high seas” are defined by what they are not. The high seas are all parts of the sea that are not included in the exclusive economic zone, in the territorial sea or in the internal waters of a state, or

in the archipelagic waters of an archipelagic state.

64. The legal continental shelf of a coastal state, as defined in UNCLOS article 76, comprises the sea-bed and subsoil to the outer edge of the continental margin (including the shelf, the slope and the rise), or to the distance of 200

nautical miles for coastal baselines.

65. For a more detailed review of environmental threats and their impacts, see UNEP (2006). Ecosystems and Biodiversity in Deep Waters and High Seas: A report prepared by Kristina M. Gjerde, UNEP Regional Sea Reports and
Studies No. 178. UNEP/IUCN, Switzerland. http://www.iucn.org/dbtw-wpd/edocs/2006-007.pdf.
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The effects of climate change have
intensified the need for rapid and
comprehensive action to protect,
restore and maintain biodiversity in
ABNJ. Large variations in temperature,
ice cover, ocean currents and nutrient
cycles are predicted to have negative
impacts for most species and
ecosystems. Increased acidity due to
rising dissolved CO2 levels in seawater
will likely impair the growth of deep sea
corals, mollusks and certain plankton
species around the world.®® The effects
of climate change on the oceans may
in fact intensify the feedback loop that
drives further climate change, thus
accelerating and amplifying world-wide
impacts. At the same time, proposals
for ways to store or sequester CO2 in
the oceans through fertilization
(enhancing primary productivity) and
deep sea disposal could also have
significant impacts requiring due
consideration.®” In addition to reducing
greenhouse gas emissions, the German
Advisory Council on Climate Change
(WGBU) have stressed the importance
of building resilience of marine
ecosystems to climate change impacts
through improved fisheries
management and MPA networks.®®

It is now clear that the management
tools and governance arrangements
inherited from the past will need to be
updated if we are to meet present and
future challenges. We need to develop
and apply environmental management
approaches that are effective in
enhancing ecosystem resilience and
conserving biodiversity while
accommodating the sustainable
exploitation of natural resources to
meet legitimate socioeconomic needs.
As on land and in coastal areas, efforts
to meet these challenges will need to
embrace a combination of approaches:
1) maintaining the functioning of
ecosystems as a means of providing
essential services to the global
environment; 2) conserving habitats as
a means of supporting sustainable
populations of species; and 3)
promoting the sustainable use of
renewable resources in order to
support long term benefits for
humanity.

The Joint Plan of Action agreed at the
2002 World Summit on Sustainable
Development (WSSD) sets forth targets
and goals for the ocean realm,
including ecosystem-based
management by 2010; the development
of representative networks of MPAs,
based on science and consistent with
international law, by 2012; and the
elimination of destructive fishing
practices. The EU Council in December
2006 reaffirmed its commitment to
achieving these targets in ABNJ,
including through an implementing
agreement to UNCLOS.®

In 2006 a United Nations Informal
Working Group met to study issues
related to the conservation and
sustainable use of biodiversity in areas
beyond national jurisdiction, and
developed a summary of trends which
represented the co-chairpersons’
general understanding of the issues,
possible options and approaches. A
second meeting is scheduled for
February 2008. This meeting presents
an important opportunity to catalyze a
series of intergovernmental discussions
and negotiations to develop a rational,
coherent and consistent maritime
policy for ABNJ. Many nations agree on
the need to promote international
cooperation and coordination to
achieve an integrated and
precautionary approach to biodiversity
conservation in ABNJ. However, not all
nations yet agree that a new
instrument, such as an UNCLOS
implementing agreement, is necessary.
While the need for a new instrument is
being considered, there are major steps
that can be taken in the near-term to
improve the current status quo. The
EU, which supports an implementing
agreement, is in an excellent position to
lead on both fronts.

66. Schubert, R., Schellnhuber, H.-J., Buchmann, N., Epiney, A., Griesshammer, R., Kulessa, M., Messner, D., Rahmstorf, S., Schmid, J. (2006). The Future Oceans — Warming Up, Rising High, Turning Sour, WGBU German Advisory

Council on Global Change. WBGU, Berlin, 110 pp.

67. IPCC (2005). Carbon Dioxide Capture and Storage: Summary for Policymakers and Technical Summary. Prepared by Working Group IIl.Cambridge University Press. Available at : http://www.ipcc.ch/

68. Schubert, et al. above note 4.
69. EU Council Conclusions 18 December 2006.



2. Review of legal issues
and challenges

Major gaps in implementation,
regulation and governance currently
prevent states from achieving an
integrated, precautionary and
ecosystem approach to biodiversity
conservation in ABNJ. These gaps
must be addressed and in large part
repaired in order to achieve a halt to
biodiversity loss by 2010 and
representative networks of MPAs by
2012. Some can be addressed through
better use of existing mechanisms,
while others may require new
instruments and/or institutions.

70. UNCLOS article 87.
71. See e.g. UNCLOS articles. 87-94, 116-119, 192-197; 207-212.

2.1 Implementation gaps

2.1.1 UNCLOS rights and duties

High seas freedoms under UNCLOS
include freedom of navigation, of
overflight, to lay submarine cables and
pipelines (subject to Part VI of the
Convention), to construct artificial
islands and other installations (subject
to Part VI), of fishing (subject to section
2) and of scientific research (subject to
Parts VI and Xlll).” Today’s problems
reflect that in the exercise of these
freedoms, many states have not fully
implemented UNCLOS’s reciprocal
obligations to protect and preserve the
marine environment; to conserve high
seas marine living resources; to
prevent, reduce and control pollution;
to control the behaviour of their
nationals and vessels; in addition to the
general obligation to cooperate to
achieve these ends.” These duties are
supplemented by inter alia, the 1992
Convention on Biological Diversity
(CBD) and the 1995 UN Fish Stocks
Agreement on Highly Migratory and
Straddling Fish Stocks (UNFSA).” The
CBD calls for parties to control
processes and activities carried out
under their jurisdiction or control that
may threaten biodiversity beyond the
limits of national jurisdiction, and to
cooperate directly and through
competent international organizations.™
The UNFSA further calls on states to
adopt a precautionary and ecosystem-
based approach, and to protect
biodiversity in the marine environment,
in their management of highly migratory
and straddling fish stocks.™

2.1.2 Duty to protect and preserve
the marine environment

Under general principles of international
law, states have the responsibility to
ensure that activities under their
national jurisdiction or control do not
cause damage to the marine
environment beyond national
jurisdiction.”™ Article 192 of UNCLOS
states explicitly accepted the obligation
to protect and preserve the marine
environment. Subsequent treaties

elaborate on this duty by incorporating
a requirement to adopt a precautionary
approach with respect to specific
sectoral activities. For example, the UN
Fish Stocks Agreement includes the
obligation that “States shall apply the
precautionary approach widely to
conservation, management and
exploitation of straddling fish stocks
and highly migratory fish stocks in
order to protect the living marine
resources and preserve the marine
environment.””® The duty to protect and
preserve the marine environment as
supplemented by the precautionary
approach needs to be consistently
applied to ensure a halt to the loss of
biodiversity by 2010.

UNCLOS also has specific
requirements for area-based protection
which have rarely been implemented in
areas beyond national jurisdiction.
Through UNCLOS article 194.5 states
have accepted the obligation to take
measures necessary to “protect and
preserve rare or fragile ecosystems as
well as the habitat of depleted,
threatened or endangered species and
other forms of marine life”. At the
regional and national level, many states
have implemented this duty by, among
other methods, creating regional
agreements and national laws to
establish MPAs within their zones of
national jurisdiction. But as yet there is
no global or consistent regional
approach with respect to the
establishment of MPAs in areas beyond
national jurisdiction. Only recently has
concern for the impacts of bottom
fishing activities caused the United
Nations General Assembly (UNGA) to
call on states to take urgent action to
implement their duty under UNCLOS
article 194.5 to prevent significant
adverse impacts on fragile deep sea
ecosystems (e.g. corals). This duty will
need to be more widely applied to
ensure a consistent and integrated
approach to the establishment of
networks of MPAs by 2012.

72. Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory

Fish Stocks.
73. CBD articles 4(b) and 5.
74. UNFSA articles 5 and 6.
75. See e.g. CBD, article 3.

76. UNFSA article 6.1-6.7. The precautionary approach is also directly adopted in the London Protocol of 1995 with respect to the dumping of wastes at sea, and in the preamble to the CBD.
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2.1.3 Duty to conserve high seas
living resources

Another serious implementation gap is
poor performance by states and
regional fisheries management
organizations (RFMOs) with respect to
the conservation and sustainable use of
high seas fish stocks and associated
and dependent species. Under
UNCLOS article 117, “all States have
the duty to take, or to cooperate with
other States in taking such measures
for their respective nationals as may be
necessary for the conservation of the
living resources of the high seas.”
UNCLOS envisages that states will
establish subregional or regional
fisheries organizations whenever two or
more states are fishing for the same
resources or in the same area.” RFMOs
are currently viewed as the primary
vehicle through which states are to
cooperate with respect to the
management of high seas living
resources.” However, current
assessments of both high seas fish
stocks and RFMO performance reveal
that conservation efforts often fall short.
According to the 2006 FAO Report on
the State of World Fisheries and
Aquaculture, more than half of stocks
of highly migratory sharks and 66
percent of high-seas and straddling fish
stocks rank as either overexploited or
depleted, including stocks of species
such as hakes, Atlantic cod and
halibut, orange roughy, basking shark
and bluefin tuna.” A recent review of
RFMOs by Willock and Lack (2006)®
stated that:

77. UNCLOS article 119.1(a).
78. UNFSA article 8.

RFMOs have generally failed to prevent
over-exploitation of straddling and
highly migratory fish stocks, to rebuild
overexploited stocks and to prevent
degradation of the marine ecosystems
in which fishing occurs. Not only have
broader, international expectations not
been met but RFMOs have also largely
failed to meet the objectives of their
own governing conventions, generally
characterized as conservation and
sustainable utilization of target stocks
under their mandate. It is difficult to
identify examples of sustainable
management of target stocks by
RFMOs.

Recent calls for RFMO performance
assessments, common review criteria
and deadlines for improvement may
help to stimulate progress. More could
also be done to ensure that RFMOs or
some modified form of an RFMO
effectively address the conservation of
all high seas living resources under
their remit, as is the mandate of the
Commission for the Conservation of
Antarctic Living Marine Resources
(CCAMLR), as opposed to just “the
optimal use of target fish stocks”.

2.1.4 Duty to prevent, reduce and
control pollution

UNCLOS calls on states to take all
measures necessary to prevent, reduce
or control pollution of the marine
environment from any sources.®
UNCLOS recognizes that such
measures should not cause
unjustifiable interference with activities
of other states in the exercise of their

rights and in pursuance of their duties.®

Given the current condition of the
marine environment and potential
cumulative impacts, what may have
been considered “unjustifiable
interference” in the past may no longer
be true today. Another important
requirement that has been frequently
ignored with respect to ABNJ is that

measures are not to transfer damage or

hazards from one area to another or
transform one type of pollution into
another. Instead, for example, the rules
in MARPOL 73/78% governing ship

discharges of oily wastes, chemical
residues, sewage and garbage are
based on a “distance from the nearest
land” approach that effectively transfers
pollution from coastal waters to the
high seas. As a result, mass
concentrations of marine debris and oll
slicks are accumulating in open ocean
‘sink’ areas, such as ocean gyres, with
serious impacts on marine wildlife,
seabirds, fish and fisheries. An
additional issue with respect to
shipping activities is that due to
overcapacity and cost concerns there
is little momentum to adopt new
technologies that could reduce
pollution, and existing technologies are
often grandfathered in for long periods
of time.

To protect biodiversity in ABNJ, it will
be necessary to reduce sea-based
sources of pollution and to increase
safety of operations to the maximum
extent possible. As is already the case
in the aviation industry, the best
available technologies and practices
should be put into rapid use. Moreover,
the concept of what causes
“unjustifiable interference” to the rights
of other states may need to be
reviewed in light of current conditions,
such that new and more stringent
regulations are adopted with respect to
activities giving rise to pollution in
ABNJ.

79. Food and Agriculture Organization of the United Nations, 2006. State of the World Fisheries and Aquaculture. http://www.fao.org/docrep/009/A0699e/A0699e00.htm
80. Willock, A. and Lack, M. 2006. Follow the leader: Learning from experlence and best practice in regional fisheries management organizations. WWF International and TRAFFIC International.

81. UNCLOS article 194.1. These measures are to include those designed to “minimize to the fullest possible extent”:

i) releases of toxic, harmful or noxious substances from land-based sources, from or through the atmosphere or

by dumping, ii) pollution from vessels, iii) pollution from installations used for exploration or exploiting the seabed, iv) pollution from other installations and devices operating in the marine environment UNCLOS article 194.3.

82. UNCLOS article 194.4

83. International Convention for the Prevention of Pollution from Ships, 1973, as modified by the Protocol or 1978 relating thereto (MARPOL 73/78), Annexes |, II, IV and V.



2.1.5 Duty to control domestically
flagged vessels and nationals

The lack of effective implementation
and enforcement of flag state
responsibilities was recognized as a
critical gap in the effectiveness of
overall oceans governance at the 5th
meeting of the United Nations Informal
Consultative Process in 2005. It was
noted that such gap was a serious
impediment to the contribution of
responsible fisheries to sustainable
development. The failure or inability of
certain states to exercise appropriate
control over their flagged vessels is an
issue common to both merchant
shipping and international fishing.* This
failure by one nation harms the entire
international community. For example,
IUU fishing on the high seas costs the
international community an estimated
$1.2 billion in direct losses, in addition
to its ecological costs and damage to
future fishing opportunities.® This
highlights the need for mechanisms to
ensure that flag state responsibilities
have been met, and to develop
remedies when flag states repeatedly
fail to comply.®® The UNGA has in
recent years suggested that states that
are unable to fulfil their obligations as
flag states should suspend operation of
their registries. The international
community could agree to take more
direct action for example by prohibiting
access to ports by vessels from
specific flag states. New methods are
also required to ensure that states
control the actions of their nationals
that are beneficial owners of vessels.

2.1.6 Duty to cooperate

UNCLOS is premised on the duty of
cooperation by states for the
conservation of high seas living marine
resources and protection and
preservation of the marine
environment.?” However, UNCLOS lacks
the means to ensure that states
conform to this requirement. The UN
Fish Stocks Agreement deals with this
issue by calling for states to give effect
to their duty to cooperate by joining
RFMOs or by agreeing to apply their
conservation and management
measures. Only states that cooperate in
this manner are to have access to the
fishery resources to which the
measures apply.® If implemented, this
provision would eliminate “free riders”
and significantly reduce opportunities
for illegal, unreported and unregulated
fisheries that are undermining the
health of fish stocks and biodiversity in
the high seas.

States may of course have recourse to
the International Tribunal for the Law of
the Sea when other states breach their
duty to cooperate. However, so far
states have been reluctant to pursue
this remedy. Alternatively, new
mechanisms including trade sanctions
may need to be developed to provide
some level of consistent incentives for
state implementation. The annual
meeting of States Parties to UNCLOS
have so far been limited to review of
administrative details but provide a
potential forum for developing
mechanisms to review cooperation and
to enhance compliance. The UNGA
could also in its annual resolutions take
a more active role in guiding states
behaviour. For example, it could adopt
a declaration on policy principles for
high seas conservation to serve as a
guide to prompt and assess state and
institutional performance.

84. Under UNCLOS article 91, “there must exist a genuine link between the State and the ship.” UNCLOS article 94 specifies the duties of the flag State, including the duty to “effectively exercise its jurisdiction and control in

administrative, technical and social matters over ships flying its flag.”

85. Marine Resource Assessment Group Ltd. 2005. IUU fishing on the High Seas: Impacts on Ecosystems and Future Science Needs, Report prepared for UK’s Department for International Development with support from the
Norwegian Agency for Development Cooperation. Available at: http://www.high-seas.org.
86. Rayfuse, R. 2005. “To Our Children’s Children’s Children: From Promoting to Achieving Compliance in High Seas Fisheries” in The International Journal of Marine and Coastal Law special Issue on High Seas Fisheries
Governance, Moving from Words to Action (Gjerde, KM (ed.)). vol. 20, nos. 3-4, pp. 509-532.

87. UNCLOS articles 94, 117-119, and 197.
88. UNFSA article 8.
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2.2 Regulatory gaps

2.2.1 Unregulated fisheries

UNCLOS provides a valuable
framework for oceans governance,
however many of its obligations are
given effect through complementary
instruments, for example through
implementing agreements. An example
is the 1995 UN Fish Stocks Agreement
that governs the conservation and
management of highly migratory and
straddling fish stocks. However, not all
high seas fisheries are directly covered
by the UN Fish Stocks Agreement.
Unregulated fisheries include discrete
deep sea fish stocks, squid, sharks and
other non-tuna or non-tuna-like stocks
in many ocean regions. Certain new
forms of fishing, such as high seas
capture of wild tuna for “ranching” in
domestic waters may also not be
covered by traditional rules. A new
agreement or protocol may be
necessary to enable the adoption of
stringent precautionary rules for new
and emerging fisheries and activities
that are not already covered by RFMO
conservation and management
measures.

89. UNCLOS article 87.2.

2.2.2 Unregulated activities

Under UNCLOS, high seas freedoms
are subject to the conditions laid down
in the Convention and other rules of
international law, including
environmental and biodiversity
conservation duties.® Shipping, waste
dumping from ships, fishing, seabed
mining and aviation are currently
regulated at the international level
including through measures to protect
the marine environment.*® However, the
exercise of other high seas freedoms
such as marine scientific research,
cable and pipeline laying, and the
construction of artificial installations
may also adversely effect the marine
environment. Yet these lack specific
international rules beyond UNCLOS
governing their operation or their
potential impact. Both UNCLOS and
the CBD contain requirements to
assess and monitor the potential
effects of activities under national
jurisdiction and control, but these have
not yet been implemented on a
consistent basis in areas beyond
national jurisdiction.”” Mechanisms such
as environmental impact assessments,
guidelines and codes of conduct are an
important tool in preventing harm and
need to be further developed with
respect to all activities that may impact
areas beyond national jurisdiction.® As
is currently the practice of some states
with respect to marine scientific
research, environmental impact
assessments could be conducted at
the national level, with compliance a
precondition for funding approval.

2.2.3 Lack of precautionary rules for
new and emerging activities

There is no regulatory mechanism in
place to guide the development of
potential and emerging activities in
ABNJ such as open ocean fertilization
to sequester CO2, marine tourism,
installations for aquaculture or energy
production. CBD requirements for
assessment and monitoring are also
here applicable. Nevertheless, the
potential environmental impacts of such
activities are not as yet addressed. Of
concern, for example, are new industry
proposals to “fertilize” vast areas of the
ocean in order to, according to industry
claims, “sequester CO2, restore
plankton and fish populations, and
combat acidification.” The broader
environmental consequences, safety
and effectiveness of such operations
have not been scientifically established,
yet already there are hopes to secure
and sell carbon credits for such
efforts.®® Again, stringent precautionary
rules are needed to govern new and
emerging activities with the potential to
harm areas beyond national jurisdiction.

90. The International Maritime Organization (IMO) oversees the environmental impacts of shipping and dumping from ships, the International Seabed Authority (ISA) is responsible for protecting natural resources and preventing
damage from seabed mining, while the International Civil Aviation Organization (ICAQ) regulates overflight and aircraft emissions.

9

. Under UNCLOS articles 204-206, states are to monitor the effects of any activity they permit or engage in to determine whether it is likely to cause marine pollution. Additionally states are to assess the potential effects of

activities under their jurisdiction or control which may cause substantial pollution of or significant or harmful changes to the marine environment. Such results are to be communicated to the competent international organization,
and made available to all states. CBD articles 7(c) and 14 call for states to ) identify and monitor processes and categories of activities which have or are likely to have significant adverse effects on biological diversity ABNJ; and
2) introduce appropriate procedures requiring environmental impact assessments of proposed activities likely to have significant adverse effects on biological diversity with a view to minimizing such effects.

92. UNCLOS articles 235 and 263.

98. Chisholm, S.W., Falkowski, P.G. and Cullen, J.J., 2001. Dis-Crediting Ocean Fertilization, SCIENCE VOL 294, 309-310. For an example of a company promoting open ocean fertilization, see www.plantkos.com.



2.2.4 Absence of mechanisms to
address cumulative effects

Of further concern, many traditional
activities such as shipping, fishing,
military activities, and oil and gas
exploration have increased substantially
since the 1980s, and with it, their
cumulative impacts. Vessel traffic
through the Northeast Atlantic is now
the highest in the world. What may
have been more or less benign in the
past, due to its limited scope and
magnitude, may now give rise to
serious risks to marine biodiversity.
There is thus a need for the relevant
institutions to assess and address in an
integrated manner the cumulative
impacts of human activities from
intensifying traditional activities and to
address new issues such as
underwater noise, ship strikes of
cetaceans and marine litter.

2.2.5 Geographic gaps in regional
fisheries management

Gaps in coverage at the regional scale
present another major challenge to
integrated oceans governance. Many
ocean regions still lack RFMOs with
competence (legal authority) to manage
the full spectrum of fisheries and their
impacts. Most govern only tuna or
tuna-like species. Only five RFMOs (the
Commission for the Conservation of
Antarctic Marine Living Resources
(CCAMLR), the Northwest Atlantic
Fisheries Organization (NAFO), the
Northeast Atlantic Fisheries
Management Commission (NEAFC), the
General Fisheries Commission for the
Mediterranean (GFCM), and the
Southeast Atlantic Fisheries
Organization (SEAFQO)) have the
competence to regulate all fisheries
(other than those covered by the five
tuna RFMOs) in their geographic ambit.
As reflected in the UNGA resolution
61/105 with respect to deep sea
bottom fisheries, new regional
organizations need to be developed on
an urgent basis to cover the geographic
gaps for all unregulated fisheries.
Deadlines might also be set to ensure
rapid adoption of conservation and
management measures for highly
vulnerable pelagic species such as
sharks and billfish.

2.2.6 Geographic gaps in regional
management of non-fisheries
activities

Most high seas areas lack regional
management organizations (RMOs or
ROMOs for regional oceans
management organizations) for
protection and sustainable
development with respect to activities
other than fisheries. While most
regional seas (enclosed or semi-
enclosed sea areas) have agreements
to address common environmental
quality and biodiversity conservation
issues, only four agreements include
areas beyond national jurisdiction (The
Antarctic Treaty and its Madrid
Environmental Protocol, the OSPAR
Convention for Protection of the Marine
Environment in the Northeast Atlantic,
the Barcelona Convention for the
Mediterranean Regional Seas Program,
and the Noumea Agreement for the
South Pacific Regional Environmental
Program (SPREP)).** States may wish
to consider a range of options to
address this gap, including extending
the geographic remit of existing
regional organizations, establishing new
ones, or creating other mechanisms for
ocean-basin wide cooperation.

94. Kimball L., 2005. The International Legal Regime of the High Seas and the Seabed Beyond the Limits of National Jurisdiction and Options for Cooperation for the Establishment of Marine Protected Areas (MPAs) in Marine Areas
Beyond the Limits of National Jurisdiction. Secretariat of the Convention on Biological Diversity, Montreal, Technical Series no. 19. Available at: http://www.biodiv.org/doc/publications/cbd-ts-19.pdf.
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2.3 Governance gaps

2.3.1 Inconsistent mandates between
sectors

The incongruence in international law
regarding regulation of deep seabed
mineral mining compared to fisheries
affecting the seabed beyond national
jurisdiction is one example of
inconsistent mandates. Under UNCLOS
and the implementing agreement for
Part Xl, environmental regulations are
to be in place before any exploration or
exploration of seabed minerals in the
Area is to proceed.* Until recently, high
seas fisheries other than in the
Southern Ocean under CCAMLR have
largely been allowed to proceed in the
absence of environmental regulations.
The 2006 UNGA Resolution 61/105
(paras. 80-90) may represent a
fundamental change with respect to
high seas bottom fishing. It establishes
a reversed burden of proof approach by
calling for areas to be closed where
vulnerable marine ecosystems occur or
are likely to occur unless it has been
established that no harm is done. This
trend towards prior assessment and
precaution is a positive one, but should
be consistently applied to all fisheries
and all maritime sectors.

2.3.2 Inconsistent mandates within
sectors

Inconsistencies in mandates can also
occur within given sectors, as
evidenced by regionally differing
mandates across RFMOs: there is no
consistent approach to ecosystem-
based and precautionary management
despite being called for by the UN Fish
Stocks Agreement. Also lacking in
many RFMO mandates are the basic
requirements of the UN Fish Stocks
Agreement to protect biodiversity,
minimize bycatch, pollution, waste,
discards, and catch by lost or
abandoned gear, or to ensure use of
the best scientific information
available.®® Rather most RFMOs remain
focused on “maximum sustainable
yield” of target species, an outmoded
concept rejected by modern fisheries
managers.” This is in contrast to
CCAMLR, which is guided by the
mandate set out in the Convention itself
to promote conservation of all Antarctic
marine living resources. Sustainable
exploitation is allowed as conservation
is defined to include “rational use”, but
use is guided by three core obligations:
i) to prevent a decrease in harvested
population size levels below that
required for sustainable recruitment; ii)
to maintain ecological relationships;
and iii) to prevent or minimize the risk
of changes in the marine ecosystem
that are not potentially reversible over
two or three decades.®® The three core
obligations of CCAMLR currently
represent “best practice” with respect
to fisheries management, and should
be incorporated into the mandates of
other RFMOs.

2.3.3 Varying priorities within
organizations operating in the same
region

Achievement of biodiversity and MPA
targets can also be stymied by differing
priorities and mandates within
organizations operating in the same
region. For example, where RFMOs
lack a broad mandate for precautionary
action to protect biodiversity, it can
prove difficult for RMOs to secure
cooperation to protect vulnerable areas
and species. A common mandate
focused on conservation and
sustainable use, as well as clear
procedures and mechanisms for
cooperation and coordination are vital.

2.3.4 Varying national priorities for
conservation in ABNJ

At the same time, there is a need to
ensure harmonization between and
among national and regional policies so
that all are striving for the long term
conservation and sustainable use of
biodiversity and resources. For
example, progress in the Northeast
Atlantic could be accelerated if
neighbouring national policies were
harmonized, such that EU Member
State and Commission representatives,
Norway and Iceland were guided by
similar policy principles, goals, targets
and mandates with regard to
biodiversity conservation.

95. The International Seabed Authority is explicitly charged under Article 145 with developing rules, regulations and procedures for protection and conservation of the natural resources of the Area, and the prevention of damage to
the flora and fauna of the marine environment” from the harmful effects of mineral-related activities in the Area. As part of the regulatory approach involving collecting environmental baseline data and continuous assessment of

environmental impacts, no-mining areas are to be set aside.
96. UNFSA article 5.
97. Willock, A. and Lack, M. (2006), note 18 above.
98. CCAMLR, article II.



2.3.5 Lack of transparency and
participation

Decisions affecting areas beyond
national jurisdiction are largely made
away from the light of transparency and
public participation. For example,
participation in most RFMOs is
restricted to states with a direct
economic interest in the capture of
fishery resources—traditionally
regarded as limited to coastal and
fishing states. Non-governmental
organizations (NGOs) may generally
participate as observers only at the
consent of RFMO members, and in
many RFMOs it just takes one state to
block admission.

RFMOs will need to update their
procedures to reflect the requirements
under the UN Fish Stocks Agreement
to provide for transparency and to
permit civil society participation.® Other
international bodies could also do more
to enhance transparency and
participation. Ways to enhance
participation in sectoral bodies such as
RFMOs will need to be developed so
that decisions regarding resources and
biodiversity beyond national jurisdiction
better reflect the interests of the global
community (developing countries,
future generations, ocean health and
ecosystem resilience) and not short-
term sector-based concerns.

99. UNFSA article 12.

2.3.6 Lack of institutional and state
accountability

Unlike most other multilateral
environmental agreements, UNCLOS
does not provide for regular meetings
of the parties to review its
effectiveness, to review state
performance, or to recommend
measures to enhance compliance or
deter non-compliance. In contrast, the
UNFSA calls for a conference to review
its implementation and effectiveness
five years after its entry into force. The
UNFSA review conference in 2006
proved valuable in highlighting the need
for improvements in state and RFMO
performance, to ensure, among other
things, that fisheries management
decisions are not made contrary to
scientific advice. Regular performance
reviews and assessments of existing
international agreements, organizations,
and states would assist states in
executing their environmental
responsibilities.

2.3.7 Lack of integrated management
mechanisms

The patchwork of limited geographic
and sectoral competency and coverage
may hinder action to achieve the 2010
and 2012 targets in many ocean
regions.' There is currently no global
instrument or organisation that is
competent to consider the full range of
threats impacting on biodiversity in
ABNJ and few linkages across
geographic regions.

Achieving integrated management and
cooperation will require action and
tools at a variety of levels. As domestic
experience in many parts of the world
has indicated, oceans management is
most effective when there is a central
body with a clear legal and political
mandate to coordinate and ensure
consistency of implementation,
combined with active engagement from
stakeholders. However, this is only
possible where strong mechanisms for
horizontal and vertical integration and
coordination are in place.” The
question is how to achieve this with
respect to ABNJ. Some have
suggested that a global mechanism
such as an UNCLOS implementing
agreement and administrative body
could help fill the role, others prefer a
regional approach. In the interim, states
can act, both individually and
collectively through existing bodies as
well as develop agreements amongst
themselves to cooperate to improve
management of specific uses and key
areas.'” The primary challenge will be
to secure the participation of the main
user states.

100. Young, T.R. 2006. The Legal Framework for MPAs and Successes and Failures in Their Incorporation into National Legislation, legal background paper prepared for the FAO Workshop on the Role of MPAs in Fisheries

Management 12-14 June 2006.
101. A/61/63 Report of the Secretary-General.
102. Kimball, note 32 above.
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3. Opportunities for
meeting the 2010 and
2012 Targets

The gaps and inconsistencies in
oceans governance for ABNJ described
above may hinder but need not prevent
efforts to halt biodiversity loss and to
progress the development of MPA
networks beyond national jurisdiction.
While a comprehensive implementing
agreement to UNCLOS could be an
important tool for improving biodiversity
conservation and its equitable and
sustainable use, it may take a while to
negotiate it and bring it into force. Thus
it is essential for European Community
and/or Member States to improve
biodiversity conservation in the short
term through focused use of EC
authorities, informal collaborative
initiatives with other states and
partners, and action within existing
global and regional bodies and
agreements.

3.1 The European Community and/or
the Member States

At the EC internal level, many
opportunities already exist to promote
measures to halt the loss of biodiversity
in ABNJ and to promote representative
MPA networks, particularly with respect
to fishing activities. In many cases,
action will also help strengthen the EC’s
internal biodiversity conservation
targets. The European Community
and/or Member States, as appropriate,
should:

Recommendation 1.

Enhance transparency and
participation in external fisheries
policy. Establish a new coordination
mandate for EC External Fisheries to
require transparent discussion across
EU Member States, Parliament and
environmental constituencies in
formulating external fisheries policy to
ensure consistency with EU 2010 and
2012 goals and targets where the co-
decision procedure (between the
Council of Ministers and the European
Parliament) for the development of
rules and regulations under the
Common Fisheries Policy (CFP) does
not otherwise apply.

Recommendation 2.

Include DG Environment and EU
environmental constituencies in EC
delegations to international fisheries
meetings, particularly RFMO meetings,
recognising that the DG Fisheries and
Maritime Affairs does not have
exclusive competence for the
management of ecosystems, habitats
and species impacted by fisheries.

Recommendation 3.

Review Member State performance.
Carry out an annual and transparent
review of Member State performance
under CFP requirements relating to
fishing by Member State vessels and
nationals on the high seas. Cases of
non-compliance by particular Member
States should be highlighted and
published. The performance review
should inform decision-making by the
European Commission regarding
enforcement actions against Member
States under Article 226 of the EC
Treaty.

Recommendation 4.

Cover unregulated fisheries.
Strengthen the biodiversity
requirements under the CFP applicable
to Member State fishing vessels and
nationals operating on the high seas in
areas or fisheries not covered by
existing RFMO.

Recommendation 5.

Enact IUU criminal penalties.
Introduce civil and criminal penalties for
EU nationals (including their vessels,
companies and personnel, wherever
they might be in the world) for
involvement in IUU fishing activities that
are of sufficient potential severity to
effectively deter non-compliance.

Recommendation 6.

Reduce perverse incentives and
subsidies that promote overcapacity,
inefficiency and destructive practices,
including by expanding fishing vessel
buyback and scrapping schemes to
prevent displaced fishing capacity from
exacerbating overcapacity problems
elsewhere.

Recommendation 7.

Link EC subsidies under the Common
Fisheries Policy to those Member
States, and ultimately fishermen and
businesses, that can show full
compliance with EU environmental and
EC fisheries policy.

Recommendation 8.

Enforce UNCLOS. Commence legal
action against irresponsible flag states
in the International Tribunal for the Law
of the Sea or the International Court of
Justice or any other appropriate
dispute settlement forum for violation of
UNCLOS duties including the duty to
cooperate.



3.2 Regional organizations

3.2.1 Regional Fisheries Management
Organizations

Regional Fisheries Management
Organizations (RFMOs) are the most
important venue in which to pursue the
2010 and 2012 goals as fishing is
currently the most direct and
widespread threat to biodiversity and
ecosystems beyond national
jurisdiction. However, for RFMOs to
provide a feasible forum, the
governance and management reforms
called for by the UNFSA Review
Conference (para. 100 below) must also
be incorporated.

Some RFMOs now have the mandate
to take ecosystem-based and
precautionary measures to protect
marine biodiversity including through
closed areas (e.g. Commission on
Conservation of Antarctic Marine Living
Resources (CCAMLR), Southeast
Atlantic Fisheries Organization
(SEAFQ)), or are in the process of
updating their mandates for this
purpose (Northwest Atlantic Fisheries
Organization (NAFO) and the Northeast
Atlantic Fisheries Commission
(NEAFC)). Several have already closed
some areas for conservation purposes
in response to global concern over the
impacts of high seas bottom fishing
activities.'®

CCAMLR is currently leading the way
with respect to development of MPA
systems. In 2005 CCAMLR agreed on
the need to develop a strategic
approach to MPA design and
implementation for the purposes of
maintaining biodiversity and ecosystem
processes, in conjunction with
measures taken under the Antarctic
Treaty’s Madrid Environmental
Protocol." Work on a Southern Ocean
bioregionalization for network planning
has begun with an informal workshop
in September 2006. A formal workshop

is scheduled for August 2007 in
Belgium. Other RFMOs have yet to take
a comprehensive approach to
protecting biodiversity including
through MPAs.

RFMOs are also the most important
venue for pursuing protection of
vulnerable species impacted by fishing
activities. The recent IUCN Red List
data highlighted that Sharks are one of
the most vulnerable group of marine
fishes. Because of their life history
strategies, many shark species are
highly vulnerable to over-exploitation
leading to population depletions.
Sharks in the high seas are subject to
capture as catch and bycatch, and
finning activities now represents a
major threat to the survival of the
group. International collaboration
among states for the management of
transboundary, straddling and highly
migratory sharks is particularly
important to ensure sustainable
management of their fisheries.

To achieve the greatest biodiversity
benefit from EC membership in
RFMOs, the EC and Member States
should:

Recommendation 9.

Implement UNGA Resolution 61/105.
Support immediate adoption of
measures to drastically reduce current
deep sea bottom fishing effort and to
protect vulnerable marine ecosystems.
Initiate where necessary scientific
studies through ICES, I0C and RMOs
to identify and predict the locations of
vulnerable marine ecosystems and
close fisheries in these areas.

Recommendation 10.

Adopt interim measures where no
RFMO. Support within bodies that are
developing new RFMOs the immediate
adoption of interim measures to
conserve and manage marine
biodiversity, ensure sustainable
fisheries, and protect vulnerable marine
ecosystems.

Recommendation 11.

Begin regional cooperation.
Encourage enhanced cooperation and
coordination between RFMOs and
RMOs on issues of common concern,
particularly with respect to the impacts
of fishing on vulnerable marine
ecosystems, habitats and species and
the management of sites as MPAs.

Recommendation 12.

Establish MPA networks. Use RFMO
meetings to promote full
implementation of the UNFSA
requirement to protect marine
biodiversity by adopting amongst other
measures, initiatives such as
CCAMLR’s to establish networks of
MPAs in cooperation with relevant
global and regional bodies.

Recommendation 13.

Drive RFMO reform. Stimulate further
review and revision of RFMO mandates
to more closely reflect the CCAMLR
objectives of “conservation of living
marine resources” with rational use
subject to clear and consistently
applied conservation principles to
reduce levels of bycatch and
environmental impacts of fisheries.

Recommendation 14.

Protect vulnerable species. Propose
in the relevant RFMOs strong
conservation measures (e.g. catch
limits) for threatened species such as
sharks included in the IUCN RedList, or
based on the available scientific data
and advice. Species of urgent concern
include the porbeagle shark and the
North Atlantic stock of the shortfin
Mako shark.

Recommendation 15.

Ban shark finning. Promote finning
ban regulations in relevant fora and
RFMOs and strengthen existing ones
by ensuring that at minimum the
adopted regulations do not allow
having on board vessels fins that total
more than five percent of the dressed
weight of sharks (defined as all parts of
the shark excepting head and guts)
equivalent to 2% of the whole weight.

103. Gjerde, K.M. in press. High Seas MPAs and Deep Sea Fishing, in FAO (2007). Report and documentation of the Expert Consultation on Deep-sea Fisheries in the High Seas. Bangkok, Thailand, 21-23 November 2006. FAO

Fisheries Report No. 829. Rome, Italy. 2007.

104. Grant, S. 2005. “The Challenges of marine protected area development in Antarctica”, PARKS Magazine issue on High Seas MPAs. vol. 15, no. 3 (Gjerde, K.M. and Kelleher, G., (eds.)).



3.2.2 Regional Management
Organizations

Some regional management
organizations (RMOs) have geographic
remits including areas beyond national
jurisdiction. Efforts are underway in
three RMOs to make progress on MPAs
beyond national jurisdiction. In the
Northeast Atlantic, parties to the
OSPAR Convention for the protection
of the Northeast Atlantic have
committed to developing an
ecologically coherent network of MPAs
by 2010. The OSPAR Maritime Area
includes up to 40% of waters beyond
national jurisdiction. OSPAR has
already developed MPA criteria and
management guidelines.’® Progress
within the OSPAR Area on MPAs in
ABNJ has been slow as some
members question what can be done
without an agreement at the
international level, suggesting that
OSPAR lacks the competence to
establish and manage MPAs in ABNJ.
However, there is still quite a lot that
can be done, using the powers of
OSPAR Contracting Parties as flag
states and port states to control
vessels operating within the OSPAR
Maritime Area and EC membership in
NEAFC.

105. 32.

In the Mediterranean an important
precedent has already been set by the
Barcelona Protocol in the
Mediterranean'®, which provides for the
designation of “Specially Protected
Areas of Mediterranean Importance”
(SPAMI) both within and beyond
national jurisdiction. This agreement
provided the basis for designation in
2001 of the Pelagos Sanctuary for
Mediterranean Cetaceans
encompassing waters both within and
beyond national jurisdiction.’ Parties
to the Barcelona Protocol are obligated
to follow the management guidelines,
and to apply pressure to recalcitrant
third parties. Pursuant to the Antarctic
Treaty’s Madrid Protocol, parties have
designated marine “Antarctic Specially
Protected Areas” and “Antarctic
Specially Managed Areas” in ABNJ.

To progress MPA networks at the
regional level, the EC and Member
States, as appropriate, should:

Recommendation 16.

Initiate scientific studies. Promote
scientific studies in conjunction with
relevant RFMOs to identify ecologically
sensitive features, actual and potential
threats, specific sites that need
protection, and components of an
ecologically coherent network.

Recommendation 17.

Establish pilot MPAs. Promote the
development of pilot MPAs to gain
experience in the process whereby
participants agree to refrain from
specific activities and agree to manage
the area on a collaborative basis. Areas
that have already been closed to fishing
by RFMOs could represent a non-
contentious starting place for such
designations.

Recommendation 18.

Establish stakeholder partnerships.
Pursue partnerships with industry,
NGOs, scientists and others to protect
areas designated as MPAs through
informal mechanisms such as best-
effort agreements, voluntary codes of
conduct, activity monitoring and
certification programs.

106. 1995 Protocol Concerning Mediterranean Specially Protected Areas and Biological Diversity in the Mediterranean (which replaced the 1982 Protocol Concerning Mediterranean Specially Protected Areas)

107. Kimball, above ft. 32.



3.3 Informal collaborative initiatives

There are a wide variety of collaborative
initiatives that could be pursued
between and among governments,
intergovernmental organizations,
scientists, conservation organizations
and industry to prevent loss of
biodiversity and accelerate
development of MPAs in ABNJ.
Options for collaboration include
informal, voluntary partnership
arrangements, codes of conduct,
certification programs, and agreements
between states. These can also serve
to promote dialogue, cooperation and
collaboration between the full range of
stakeholders. Advantages of informal
initiatives are that the partners are not
confined to governments, but can
include international non-governmental
and inter-governmental organizations
(such as RFMOs), and the business
sector. They can also lay the
groundwork for a more formal
instrument.

The EC and the Member States should
develop collaborative initiatives to:

Recommendation 19.

Form a coalition of like-minded
states to support short-term action
and broader high seas governance
reforms in the various regional and
global arena by convening informal
meetings and workshops to explore
common interests, options and
positions.

Recommendation 20.

Advance the scientific basis for MPA
networks by supporting work to
identify sites in need of protection as
well as develop bioregional maps of the
open ocean and deep seabed at an
appropriate scale to allow for
preliminary MPA network planning.
Recommendation 21.

Support biodiversity research
including marine genetic resources in
ABNJ in partnership with scientists
from developing countries in order to
improve conservation and
management, promote capacity
building and support sustainable
maritime uses.

Recommendation 22.

Commission economic studies to
study the global economic benefits of
biodiversity in ABNJ, the potential
costs of its loss due to failure to take
protective actions, and the
costs/benefits of MPAs.

Recommendation 23.

Establish pilot MPAs. Jointly identify
and manage select areas as pilot MPAs
(by agreeing to refrain from certain
activities in the area) in collaboration
with a wide range of stakeholders to
gain practical experience. Work through
existing international and regional
bodies to establish on a sectoral basis
the necessary protective measures.

Recommendation 24.

Promote codes of conduct. Develop
or promote voluntary codes of conduct
amongst professional and industry
groups to reduce biodiversity impacts
and to identify and protect important
and vulnerable areas. Groups could
include scientists, bio-prospectors, the
submarine cables industry, the oil and
gas industry, and marine
archaeologists. EC and Member State
project funding could be linked to
adherence to such codes of conduct.
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3.4 United Nations fora

3.4.1 United Nations General
Assembly

The United Nations General Assembly
(UNGA) is the key political forum for
member states to set the agenda for
biodiversity conservation in ABNJ. The
UNGA’s annual omnibus resolution on
oceans and law of the sea and related
omnibus resolution on sustainable
fisheries provide general policy
guidance to a wide range of
international institutions as well as
states. These resolutions identify a
broad range of marine and maritime
issues, and include specific
recommendations, calls and invitations
to international institutions and states
on actions to be taken. In 2006, for
example, the UNGA called on states
and RFMOs to take measures to
“prevent significant adverse impacts on
vulnerable marine ecosystems” or to
refrain from fishing.'® In this resolution,
the UNGA called for development of
standards and criteria for identifying
vulnerable marine ecosystems and the
creation of a global database of
information on vulnerable marine
ecosystems in areas beyond national
jurisdiction.

108. UNGA 2006 Res. 61/105.

The EC and the Member States, as
appropriate, should use the UNGA
annual resolution process to:

Recommendation 25.

Promote UNGA Declaration of Policy
Principles. Promote the development
of a UNGA Declaration of Policy
Principles for biodiversity conservation
and sustainable use in ABNJ to make
explicit legal principles and
environmental norms such as the
ecosystem approach and the
precautionary approach that have
evolved since the UNCLOS text was
negotiated. Such a UNGA declaration
could serve to guide and prompt
consistent state and institutional
behaviour while broader ocean
governance reforms including the
UNCLOS implementing agreement are
under discussion and/or development.

Recommendation 26.

Broaden UN Informal Working Group
on ABNJ mandate. Promote a broad
governance reform mandate and
agenda for the UN Informal Working
Group on ABNJ when it meets in
February 2008, as detailed in
recommendations 27- 31 below.

3.4.2 UN Informal Working Group on
Biodiversity in ABNJ

The UN Informal Working Group on
Biodiversity in ABNJ, more formally
known as the “Ad-hoc Open-Ended
Informal Working Group to study issues
related to the conservation and
sustainable use of biodiversity beyond
national jurisdiction” was established
by the UNGA in 2004. At its meeting in
February 2006, participants agreed that
UNCLOS served as the basis for
cooperation and action, and that there
was a need for improved
implementation, cooperation and
coordination.’™ Among the key topics
for the 2008 meeting will be: 1) area
based management measures; and 2)
whether there are governance and/or
regulatory gaps, and if so, how they
should be addressed.® Discussions
will enable the European Union to
promote MPAs as well as other short-
term and medium-term reforms,
including the UNCLOS implementing
agreement.

At the 2008 UN Informal Working Group
on Biodiversity ABNJ, EC and Member
States, as appropriate, should:

Recommendation 27.

Formalize UN Working Group. Obtain
commitments to formalize the UN
Working Group for an initial five year
period to draft the UNGA Declaration of
Policy Principles and continue focused
discussions of governance reforms.

109. United Nations, 2006. Report of the United Nations Ad hoc Open-ended Informal Working Group to study issues relating to the conservation and sustainable use of marine biological diversity beyond areas of national

jurisdiction A/61/65, para 59-62.

110. 2006 UN General Assembly Oceans and Law of the Sea Resolution 61/ 222. Topics for the February 2008 UN Informal Working Group on ABNJ will be:
* The environmental impacts of anthropogenic activities;

* Coordination and cooperation among States as well as relevant intergovernmental organizations and bodies for conservation and management;

* The role of area-based management tools;

* Genetic resources beyond areas of national jurisdiction; and

* Whether there are governance and/or regulatory gaps, and if so, how they should be addressed.



Recommendation 28.

Encourage common MPA criteria.
Encourage development of a
consolidated set of scientific criteria for
identifying ecologically and biologically
significant marine areas and for
identifying components of
representative networks of MPAs in
ABNJ through the CBD in conjunction
with other relevant organizations.

Recommendation 29.

Address marine genetic resources.
Agree on the need to manage the
environmental impact of bioprospecting
and marine scientific research and to
develop mechanisms to equitably share
their benefits such as through a
research and conservation trust fund.

Recommendation 30.

Elaborate EIA standards and
guidelines. Promote the elaboration of
standards and guidelines for
environmental impact assessments
and/or codes of conduct for activities
and processes that may impact
biodiversity and ecosystems ABNJ,
with specific provisions for activities
that may affect MPAs.

Recommendation 31.

Define and enforce flag state
responsibilities. Promote development
of an agreement to eradicate flags of
non-compliance that explicitly defines
flag state responsibilities for various
maritime activities, establishes criteria
for establishing failure to fulfil such
responsibilities, and identifies steps
that can be taken in response to such
failure, including loss of access to
resources, port closures, trade
measures, financial penalties and other
sanctions against both states and
nationals deemed irresponsible.

3.4.3 UN Informal Consultative
Process on Oceans and Law of the
Sea

The UN Informal Consultative Process
on Oceans and Law of the Sea
(UNICPOLOS) was established in 2000
to provide a forum for informal
discussions on pressing issues in the
area of oceans affairs and to enhance
coordination. Meeting annually, it
enables states, international
institutions, NGOs and other actors to
explore problems, exchange views, and
identify action which should be taken to
address these problems. The reports of
UNICPOLOS provide guidance and
enrich the annual debates on oceans
and law of the sea in the UN General
Assembly, which agrees on the focus
and topics of forthcoming UNICPOLOS
meetings.

Marine genetic resources and maritime
security will be the main topics for
discussion at UNICPOLOS in 2007 and
2008. Both issues are contentious and
critical to advancing discussion on
conservation and governance in ABNJ.
With respect to marine genetic
resources, the G-77 has made it clear
that it wants the principle of sharing of
benefits derived from deep seabed
genetic resources in the Area
considered as part of discussions on
new or improved governance
arrangements and agreements for
areas beyond national jurisdiction.™"

Regarding maritime security, it should
be possible to use overlaps between
maritime security and environmental
security to progress agreement on
enhanced monitoring and tracking of
ships posing a potential threat to either.
Mandatory use of vessel monitoring
systems (VMS), for example, would
assist in combating IUU fishing as well
as monitoring compliance with agreed
MPA protective measures.

108. G77 statement to UN Informal Working Group on Biodiversity ABNJ, February 2006.

At the 2007 and 2008 meetings of
UNICPOLOQOS, the EC and Member
States, as appropriate, should:

Recommendation 32.

Elaborate proposals for marine
genetic resources ABNJ. Introduce
proposals for sharing the benefits
derived from marine genetic resources
sourced outside national jurisdiction
and for environmental impact
assessments of marine scientific
research and bioprospecting activities
to inform discussion at the UNGA and
the UN Informal Working Group on
Biodiversity in ABNJ.

Recommendation 33.

Enhance maritime and environmental
security through VMS. Introduce a
proposal to require VMS and other
tracking devices on all vessels
travelling through international waters in
order to enhance maritime security and
to monitor compliance with MPAs.
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3.5 Biodiversity-related conventions

3.5.1 Convention on International
Trade in Endangered Species

The 1973 Convention on International
Trade in Endangered Species of Wild
Fauna and Flora (CITES) was
developed in response to concerns that
unregulated international trade in wild
species of fauna and flora could have a
detrimental impact on species and their
ecosystems. CITES explicitly envisages
its application to marine species - a
third of all proposed listings for the
2007 Conference of Parties (COP)
relate to marine taxa. CITES establishes
the international legal framework for the
prevention of trade in endangered
species (Appendix 1) and for regulation
of trade in species that might become
endangered without such regulation
(Appendix Il). Export of Appendix Il
species requires a permit, which may
be issued by the country of origin only
if the specimen was legally obtained
and if the export will not be detrimental
to the survival of the species.

With respect to species caught on the
high seas, CITES has a specific
provision called ‘introduction from the
sea’ relating to the transportation into a
State’s jurisdiction of a marine species
from an area that is not under the
jurisdiction of any state. There is
debate in CITES as to 1) what
constitutes “waters not under the
jurisdiction of any state” ” (some flag
states assert that high seas catching is
under their jurisdiction and that they are
thus the ‘country of origin’, not the port
state where landings are made), and 2)
how to implement this provision. CITES
brings together both producer and
consumer states and has the power to
adopt legally binding measures to
ensure that trade in marine products is
based on sustainable harvests. It also
provides mechanisms to oblige all
parties to restrict illegal trade, while
RFMOs can only adopt measures
binding on their very limited
membership. As such, CITES has good
potential to play an expanding role in
ensuring that the management of
marine species addresses both global
market forces as well as its effects on
wider marine ecosystems and
resources. The European Union has
introduced two sound proposals to the
CITES COP 14 to be held in June 2007
for the listing of migratory shark
species porbeagle shark Lamna nasus
(also listed on Annex | of UNCLOS) and
the spiny dogfish Squalus acanthias.

At the CITES COP 14 in June 2007, the
EC and Member States should:

Recommendation 34.

Support listing of sharks. Promote the
listing of the porbeagle shark and spiny
dogfish and encourage other Parties to
adopt these listing proposals at COP 14.

Recommendation 35.

Support other marine listings.
Support additional efforts to list
economically-valuable marine species
that are threatened as a result of
international trade that may be taken in
the high seas regardless of whether
they are taken as target species or as
bycatch, where these species meet the
criteria for listing in the CITES
Appendices.

Recommendation 36.

Develop an EU plan of assistance for
developing countries to ensure wildlife
trade is sustainable and contributes to
conservation. Such a plan could pay
particular attention to highly migratory
marine species, issue of non-detriment
finding for such species and ways to
improve CITES implementation to
restrict illegal trade.

Recommendation 37.

Elaborate CITES/FAO role. Support
efforts to elaborate on the desired role
of CITES in monitoring global trade in
vulnerable species such as sharks to
promote sustainable trade of marine
species in cooperation with fisheries
management institutions including FAO
and RFMOs.

Recommendation 38.

Harmonize trade documentation
requirements. Expand and enhance
monitoring of global trade in high seas
fish stocks (straddling, highly migratory
and discrete) and its impacts on CITES
listed species, and work to ensure that
high seas fisheries are covered by
comprehensive catch documentation
schemes (CDS) administered by
RFMOs that allow harmonization with
CITES documentation requirements for
Appendix ll-listed species.

Recommendation 39.

Report EU internal trade. Ensure that
EU internal landings and dealings in
CITES listed taxa are transparently
reported as if it were external trade so
that information gaps from EU trade do
not undermine the benefits of listing.
The porbeagle shark is an example of a
species that is so heavily traded within
the EU that it would require internal
reporting to give the CITES listing full
effect.



3.5.2 Convention on Biological
Diversity

The Convention on Biological Diversity
(CBD) includes a key obligation for
Parties to control nationally regulated
processes and activities (e.g. activities
of their nationals and vessels) that may
affect biological diversity beyond
national jurisdiction. The CBD
Conferences of the Parties in 2004 and
in 2006 made urgent calls on parties to
control and report on such activities,
particularly with respect to destructive
fishing practices and marine genetic
resources. Noting the need for further
efforts with respect to MPAs beyond
national jurisdiction, the 2004 COP
charged the first meeting of the CBD
ad hoc Working Group on Protected
Areas to identify options for
cooperation. The first ad hoc Working
Group on Protected Areas made limited
progress as certain states either were
uncomfortable with the concept of
MPAs in ABNJ or preferred the UNGA
to be the main forum for discussion.
CBD parties at the COP8 in 2006
subsequently agreed that the CBD has
an important scientific and, as
appropriate, technical role to play in
supporting the work of the UNGA with
regard to MPAs beyond national
jurisdiction.™

112. UNEP/CBD/COP/VIII/24. para 8

Thus the focus of CBD work is now on
developing ecological criteria for areas
warranting enhanced protection and for
establishing the scientific basis for
representative networks of MPAs in
ABNJ. In December 2005 the Canadian
government hosted an experts’
workshop on criteria to identify
ecologically and biologically significant
areas.'” In January 2007, the National
University of Mexico, in cooperation
with the Australian and Canadian
governments, UNESCO and its
Intergovernmental Oceanographic
Commission (I0C), and the World
Conservation Union (IUCN), convened a
workshop on biogeographic
classification systems for the open
ocean and deep seabed. The CBD
Secretariat has commissioned the
World Conservation Monitoring Centre
(WCMC) to develop an interactive map
(IMap) of current High Seas MPAs, key
habitat and species distributions,
ecological regions and coverage by
different management regimes (c.f.
RFMOs). In October 2007 the
Portuguese government is hosting a
CBD workshop to develop a
consolidated set of scientific criteria for
identifying ecologically and biologically
significant marine areas in need of
protection and for representative
networks of MPAs. These workshops
will feed into discussions at all relevant
international and regional processes
relating to area-based management
tools, but do not provide the means to
actually establish MPAs ABNJ.

At the 9th COP in Germany in May
2008, CBD parties will consider
progress relating to conservation and
sustainable use beyond national
jurisdiction, including MPAs. Also the
9th COP will consider further
supporting action as required, in
cooperation with competent
international bodies."* This meeting will
provide an excellent opportunity for
Germany and the EU to feature
biodiversity conservation ABNJ, to
review progress in other fora, to identify
what more needs to be done, and to
determine what further steps might
enhance global cooperative efforts.

113. Rice, J. 2006. Report Of The Scientific Experts’ Workshop On Criteria For Identifying Ecologically Or Biologically Significant Areas Beyond National Jurisdiction- 6-8 December 2005, Ottawa, Canada, Fisheries & Oceans
Canada www.biodiv.org/doc/meetings/ cop/cop-08/information/cop-08-inf-39-en.doc.

114.1d., at paras. 8 and 9.
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At the May 2008 CBD COP8, Member
States should:

Recommendation 40.

Agree MPA criteria. Promote
agreement on a consolidated set of
criteria for identifying ecologically or
biologically significant marine areas in
need of protection and for
representative networks of MPAs in
ABNJ in coordination with other
relevant organizations, including the
United Nation’s Division on Oceans and
Law of the Sea (DOALQOS), the
Intergovernmental Oceanographic
Commission (I0C), the International
Maritime Organization (IMO) the
International Seabed Authority (ISA),
and the UN Food and Agriculture
Organization (FAO).

Recommendation 41.

Support CBD mapping initiative.
Support continuation of the
CBD/WCMC High Seas interactive
mapping initiative in coordination with
other relevant organizations particularly
in conjunction with the FAO’s data base
on vulnerable marine ecosystems and
ongoing work on bioregionalization.

Recommendation 42.

Review bottom fishing progress.
Review on a preliminary basis flag state
and RFMO implementation of UNGA
resolution 61/105 with respect to the
impacts of bottom fishing on vulnerable
marine ecosystems in order to
stimulate rapid progress.

3.5.3 Convention on Migratory
Species

The 1979 Convention on Migratory
Species (CMS) requires “Range States”
to protect listed migratory species
including sea turtles, sea birds and
small cetaceans, as well as their
habitat. This obligation applies also to
open ocean hotspots that provide
important habitat for these species. A
“Range State” includes any state
whose authorized or “flagged” vessels
are engaged in “taking” a specific
migratory species, whether intentionally
or incidentally, in areas beyond national
jurisdiction. Several regional
agreements and memoranda of
understanding have been developed to
promote cooperation in protecting
small cetaceans, albatrosses and
petrels, and sea turtles. These often
encourage Range States within specific
regions to protect migratory corridors,
breeding and feeding grounds and
other essential habitats but do not
always address migratory species
throughout their range or achieve
participation by all Range States.

Through the CMS, Member States
should:

Recommendation 43.

Develop MPAs for migratory species
habitat. Promote agreements to
identify and protect key habitats
through MPAs for migratory species
while they are in the high seas.

Recommendation 44.

Expand Range State participation.
Encourage expanded Range State
membership in the CMS and relevant
agreements and MOUSs, in collaboration
with relevant RFMOs and other
stakeholders.

Recommendation 45.

Cooperate to protect fisheries
impacted species. Promote the
development of new agreements and
memorandum of understandings for
migratory species (e.g. sharks)
impacted by high seas fisheries.



3.6 Sector-specific UN bodies and
agreements

3.6.1 UN Food and Agriculture
Organization

The UN Food and Agriculture
Organization (FAO) promotes the
conservation and sustainable use of
marine living resources through, among
other activities, coordinating and
promoting implementation of the FAO
Code of Conduct for Responsible
Fisheries and the Compliance
Agreement.” An important aspect of
this is helping countries to implement
action plans for reducing overcapacity,
conserving sharks, reducing seabird
by-catch and combating IUU fishing. In
2005, the FAO Committee on Fisheries
(COFI) recommended that FAO develop
technical guidelines on the design,
implementation and testing of MPAs for
better fisheries management,
conserving marine biodiversity and
improving fisheries production and
called upon the FAO to assist its
members to achieve the WSSD goal for
representative networks of MPAs by
2012. Through a workshop in June
2006, FAO has begun development of
the technical guidelines. Pursuant to
the UNGA resolution 61/105
paragraphs 80-90 on deep sea bottom
fisheries, FAO is also to develop
technical guidelines for states and
RFMOs to use to guide implementation
and to establish a data base on
vulnerable marine ecosystems.

Before the next FAO COFI in 2009, the
EC and Member States should:

Recommendation 46.

Enhance MPA guidelines. Ensure
broad non-fisheries participation in the
development of the FAO technical
guidelines on MPAs by encouraging the
FAQO to involve DOALOS, the CBD, the
I0OC, UNEP, IMO, the ISA and other
relevant organizations and experts.

Recommendation 47.

Broaden deep sea fisheries
guidelines. Ensure extensive
consultation by non-fisheries experts in
development of the FAO technical
guidelines on deep sea fisheries and
data base on vulnerable marine
ecosystems by encouraging FAO to
involve scientists and other UN bodies
and international organizations with
expertise in deep-sea biology and
deep-sea ecology as well as deep-sea
fisheries so that the resulting guidelines
incorporate the best scientific
information available.

Recommendation 48.

Speed port state control agreement.
Support rapid development of a global
port state control agreement that sets
minimum standards for port state
measures to combat IUU fishing,
including requirements for VMS.

Recommendation 49.

Support Global Record. Support
development of a Global Record of
fishing vessels to provide information
on all known open ocean fishing
vessels to assist in national monitoring,
control and surveillance efforts.

115. Agreement to Promote Compliance with Internationals Conservation and Management Measures by Fishing Vessels on the High Seas.

116. UNFSA articles 17-19.

3.6.2 United Nations Fish Stock
Agreement

The UN Fish Stocks Agreement
(UNFSA) is the key legal agreement
setting forth global standards for
managing and conserving highly
migratory and straddling fish stocks
and for protecting marine biodiversity
from fishing activities in international
waters. It further clarifies the UNCLOS
duty to cooperate by requiring flag
states who are parties to UNFSA to
ensure that their vessels comply with
RFMO-established measures or do not
fish.”® In 2006, parties and non-parties
met to review its effectiveness and
agreement was reached on a number
of important steps to strengthen its
implementation. The UNFSA Review
Conference recognized that 1) the
precautionary approach and the
ecosystem approach should be
incorporated more fully into fisheries
management measures; 2) new RFMOs
(Regional Fisheries Management
Organizations) should be established to
manage stocks and areas not now
covered; 3) RFMOs should undertake
performance reviews; 4) steps should
be taken to assist developing countries;
and 5) more should be done to combat
IUU fishing."” Speakers at the Review
Conference also stressed the need to
develop management tools, including
MPAs, to effectively conserve and
manage straddling and highly migratory
fish stocks and discrete high seas fish
stocks and to protect habitats, marine
biodiversity and vulnerable marine
ecosystems in accordance with the
best available scientific information and
consistent with international law. It was
agreed to reconvene the Review
Conference no later than 2011 to
assess progress and additional needs.

117. UNFSA, 2006. Report of the Review Conference on the Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks A/CONF.210/2006/15.
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At the informal consultations of States
Parties to UNFSA in 2007 and 2008,
the EC and Member States should:

Recommendation 50.

Continue RFMO review. Ensure that all
RFMOs assess and improve their
performance and develop management
tools, including MPAs, to more
effectively conserve fish stocks and
protect biodiversity.

Recommendation 51.

Adopt consistent review criteria.
Promote the adoption of consistent and
transparent criteria for RFMO
performance assessments,
incorporating those under development
for a model RFMO by an expert panel
established following a
recommendation of the former High
Seas Task Force.

Recommendation 52.

Adopt UNFSA Protocol for
unregulated stocks. Promote
development of an agreement (e.g. a
protocol to the UNFSA) to cover all
other fish stocks (discrete deep sea as
well as other non-anadromous,
catadromous, straddling or non-Annex
1 highly migratory) targeted on the high
seas so that no fish stocks are without
binding international and regionally
agreed conservation and management
measures.

Recommendation 53.

Prohibit unreported and unregulated

fishing. Propose an

agreement/protocol to prohibit
unreported and unregulated fishing that
builds upon the duty to cooperate in

UNCLOS and UNFSA by making it

illegal for fishing vessels from any state

to:

e not comply with regionally agreed
conservation and management
measures where these exist,

e fish or be in areas where there are no
regionally agreed conservation and
management measures.

3.6.3 International Maritime
Organization

The International Maritime Organization
(IMO) is the United Nations agency
responsible for establishing globally
applicable measures to improve
maritime safety and security and to
protect the marine environment. IMO’s
various committees, comprising
Member States and observer
organizations, include the Maritime
Safety Committee (MSC), the Marine
Environment Protection Committee
(MEPC), the Legal Committee and
various subsidiary bodies established
under these committees.

While the IMO has proved effective in
enhancing safety and security of
maritime shipping, its older regulations
such as MARPOL 73/78" on ship
discharges are primarily designed to
protect coastal waters. Hence these
may need to be updated on a global
basis to reflect concerns for
biodiversity further offshore.”® Two
other avenues for protection of
biodiversity in ABNJ are: 1) “Special
Areas” under MARPOL, to restrict
discharge limitations in a discrete area,
and 2) Particularly Sensitive Sea Areas,
to raise awareness and provide a
platform for agreeing on additional
protective measures consistent with
international law.'® Two important
conventions are designed to eliminate
the introduction of harmful anti-fouling
substances like TBT into the marine
environment™ and prevent, minimize
and ultimately eliminate the transfer of
harmful aquatic organisms and
pathogens through the control and
management of ships' ballast water
and sediments.'? However, neither of
these treaties is yet in force.

The IMO also has Secretariat
responsibilities for the London
Convention and its 1996 Protocol
relating to the dumping of wastes from
ships.”™ In November 2006, the
Contracting Parties to the London
Protocol adopted an amendment to
allow for the sequestration of CO2
streams from CO2 capture processes in
sub-seabed geological formations. This
amendment was adopted despite
objections from some Parties that not
enough was known about the
effectiveness, safety or potential
environmental impacts of the process.
Parties agreed to develop guidance on
the means and standards for
sequestering CO2 in sub-seabed
geological formations as soon as
possible.

At the IMO, the EC and Member
States, where appropriate, should:

Recommendation 54.

Protect vulnerable areas. Pursue
designation of Special Areas,
Particularly Sensitive Sea Areas
(PSSAs) and/or Ballast Water Exclusion
Zones for specific high seas areas in
need of a higher level of protection
from the impacts of shipping.

Recommendation 55.

Update MARPOL annexes. Call for
amendment of the discharge and
emission standards under MARPOL
73/78 Annexes |, Il, IV, V and VI that are
based on “distance from the nearest
land” to upgrade the global level of
protection.

118. International Convention for the Prevention of Pollution from Ships, 1973, as modified by the Protocol or 1978 relating thereto (MARPOL 73/78), Annexes |, I, IV, V and VI.
119. Raaymakers, S., 2004. The Problem of Marine Debris - Risks, Regulation and the IMO Regime. Asia Pacific Economic Cooperation. Derelict Fishing Gear and Related Marine Debris Seminar, 13-15 January 2004, Honolulu,

Hawaii.
120. IMO Res. A.982(24) Revised (2005) Guidelines for the Identification and Designation Of Particularly Sensitive Sea Areas; IMO Res. A.927(22) Guidelines for the Designation of Special Areas.
121. International Convention on the Control of Harmful Anti-fouling Systems on Ships (2001). The convention will enter into force 12 months after 25 States representing 25% of the world's merchant shipping tonnage have ratified

it. At end of June 2006, the convention had received 16 ratifications from countries representing 17.27 per cent of world merchant shipping tonnage.

122. International Convention for the Control and Management of Ships' Ballast Water and Sediments (2004). The convention will enter into force 12 months after ratification by 30 States, representing 35 per cent of world merchant
shipping tonnage. As of December 2006, the convention had received 6 ratifications from countries representing 0.62 percent of world merchant shipping tonnage.
123. Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972 and 1996 Protocol Thereto.



Recommendation 56.

Speed adoption of new technologies.
Promote rapid incorporation into IMO
regulations of new technologies and
best practice standards available to
improve maritime safety and protect
the marine environment. For example,
promote the use of modern
technologies for oil discharge
monitoring and control to end illegal
discharges, for ballast water treatment
to eliminate discharges of potentially
contaminated coastal waters in the
High Seas, for reducing ship-generated
noise to protect marine species, and for
the port reception facilities to reduce
marine debris.

Recommendation 57.

Audit flag state performance.
Promote further work and development
of flag-state audit schemes, and create
incentives/sanctions to encourage key
flags of convenience to speedily review
and upgrade their performance. This
could include work towards making the
flag-state audit scheme mandatory,
beginning with those with the worst
records or the greatest registered
tonnage.

Recommendation 58.

Ratify and implement the anti-fouling
systems and ballast water
conventions and the London
Protocol. Ratification or accession by
all 27 EU Member States would be
enough to bring the AFS Convention
into force and may be enough to bring
the Ballast Water Convention into force.

Recommendation 59.

Adopt precautionary guidelines for
CO2 sequestration. Ensure that the
IMO guidance under development for
CO2 sequestration in sub-seabed
geological formations under the London
Protocol reflects highly precautionary
standards, including the highest level of
purity of the waste stream possible,
and high certainty that the CO2 will
remain sequestered for a significant
length of time.

124. UNCLOS articles 136 and 137.

3.6.4 International Seabed Authority

The International Seabed Authority
(ISA) administers the seabed “Area”
beyond national jurisdiction with
respect to its solid, liquid or gaseous
mineral resources. The seabed Area
and its resources are recognized under
UNCLOS as the “common heritage of
mankind.”™® The ISA is to oversee
resource development, distribute the
benefits arising from activities in the
Area, and ensure that the marine
environment is protected from harmful
effects which may arise during mining
operations. The ISA has adopted
regulations for the exploration of
manganese/polymetallic nodules, and
is in the process of developing
environmental regulations with respect
to activities to explore polymetallic
sulphides and other minerals found on
hydrothermal vents and seamounts.'®
The ISA is also sponsoring and
coordinating marine scientific research,
e.g. by workshops, seminars, direct
and indirect research and by its trust
fund for promoting participation by
developing countries in marine
scientific research. One project is
seeking to identify criteria and
parameters for MPAs on the deep
seabed with regard to seabed mining
activities.

At the ISA, the EC and Member States,
as appropriate, should:

Recommendation 60.

Include MPAs in regulations. Support
strong precautionary regulatory
measures, including early identification
of no-mining areas, by the ISA for the
exploration, prospecting and
exploitation of polymetallic sulphides
and cobalt crusts at vents and
seamounts.

Recommendation 61.

Adopt informal no-mining MPAs.
Encourage states to identify and
designate pilot MPAs in the Area,
including on a regional basis, where
they will voluntarily refrain from mining
activities, and secure the endorsement
by the ISA of such non-mining areas
identified in these collective proposals.

Recommendation 62.

Promote no-mining MPAs. Work
within the ISA to identify and develop a
representative network of no-mining
MPAs and promote their endorsement
and protection by other global and
regional bodies and states, as
appropriate.

Recommendation 63.

Support ISA research. Encourage
activities by the ISA to promote,
coordinate and publicise scientific and
environmental information relating to
deep sea minerals, geomorphology and
biodiversity.

125. Under UNCLCS article 145, these regulations are to include measures to prevent pollution, prevent interference with the ecological balance, protect and conserve the natural resources, and prevent damage to the flora

and fauna of the marine environment.
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Annex 1: Consolidated recommendations

Internal EC and Member State action

Recommendation 1. Enhance transparency and participation in external
fisheries policy. Establish a new coordinalion mandale for EC Exlernal Fisheries o
requira ransparan! discussion across EU Member Slates, Parliament and anvironmenital
constiivencies in formulaling exlernal fshenes policy lo ensure consislency with EU 20710
and 2012 goais and largels where the co-decision procedura (baiween the Council of
Minisiers and the European Parliament) for the development of rules and reguialions
under the Commoan Fishenes Folicy (CFF) does not otharwise apply.

Recommendation 2. Include DG Environment and EU environmental
constifuencles in EC delegalions lo inlernational fishenes meelings, particularly RFMO
maalings, recognising thal the DG Fishares and Marlime ARairs doas nol have axclusie
compelence for the managemenl of ecosystems. habilals and species impacted by
fishenes.

Recommendation 3. Review Member State performance. Carry oul an annual
and transparent review of Member Slate performance under CFP requirements refating lo
fishing by Mambar Stale vassals and nalionals on the high seas. Cases of non-
compliance by parbcwar Member Slales should be highlighled and published, The
parormancea review should inform decision-making by the Europaan Commission
regarding enforcement aclions against Wember Siales under Arlicle 226 of the EC

Trealy

Recommendation 4. Cover unregulated fisheries. Sirangthen the biodwversity
requireamenis under the CFP applicable o Member Siale fishing vessels and nalionals
operaling on the high seas in areas or fishanas nol covered by existing RFMO,

Recommendation 5. Enact IV criminal penalties. Infroduce civil and criminal
penaties for EU nationals (inciuding their vessels, companes and parsonnel, whansver
they might be in ihe wond) for invalverment m 1LY fishing aclivities that ane of suffician!
potential saveity lo effectively deter non-compliance.

Recommendation &, Reduce perverse incentives and subsidies [hal promole
ovarcapacity, inefficlancy and deslruclive praclices, including by expanding fishing vessal
buyback and scrapping schemes lo praven! displaced fishing capacily from axacerbating
ovarcapacily problems elsewherg

Recommendation 7. Link EC subsidies under e Common Fishenas Poifcy ko
those Member Stales, and ulimalely fishermen and businessas, thal can show full
complance with EU environmental and EC fisheres policy.

Recommendation &, Enforce UNCLOS, Commence legal aclion agains!
iresponsie flag stales in the inlemabional Tribunal for the Law of the Sea or the
Intermational Courl of Jusiice or any other appropriale dispuie seitlement forum for
wickalion of UNCLOS dulies ncluding the duly o coopevale.

Regional Management Organizations

Regional Fisheries Management Organizations [RFMOs)

Recommendation §. Implermant UNGA Resolution §1/105. Suppor immediale
adoption of measures lo draslically raduce curreni deep saa bollom fishing effor! and o
prolect vuinerable maring ecosystems. Inlfale where necessary scientific sludies through
ICES, 10T and RMOs lo idenlfy and predict the locations of vuinerable marine
ecosysiems and close fisheries in these areas




Recommaendation 10. Adopt interim measures where no BFMO. Suppor! wilhin
bodies thal are developing new RFMOs the immediale adoplion of infenm measures lo
consan'a and manage marng bicdiversily, ensure sustainable fishenas, and lo prolect
vulnerable marine ecosyslems.

Recommendation 11. Begin regional cooperation. Encourage enhanced
cooparation and coordinalion batwean REMOs and RMOS on 155085 of COMmon Conoer,
parlicularly with respect fo the impacts of fishing on vuinerable marine ecosysiems,
habitals and species and the managemen! of sites as MPAs

Recommendation 12. Establish MPA networks. Usa RFMO mesalings lo promole
full implemeniation of the UNFSA requirement to profect marine biodiversity by edopling
amongs! other measuras, indralves such as CCAMLR s Io astablish natworks of MPAS in
coogeralion with refevant giotal amd regional bodies.

Recommendation 13. Drive RFMO reform. Stimutate further review and revision of
RFMO mandates lo mora closaly raflect the CCAMLR objactives of “conservabion of fwing
manne resources” with ralional use subject lo clear and consisiently apphed consarvalion
principlas o reduce lavals of bycalch and environmanial impacts of lisherias.

Recommendation 14, Profect vulnerable species. Propose in the ralevant
RFMOs strong consernvalion measuras (e g. calch imifs) for threalened species such as
sharks included i the IUCN RedList, or based on the avaiable scienlific dala and advice,

Species of urgent concem inglude the porbeagie shark and the Narth Allanibic siock of the
shortfin Mako shark.

Recommendation 15. Ban shark finning. Fromola finning ban reguialions in
relevant fora and RFMOs and sfrengihen exisling ones by ensuning thal at minimum e
adopled reguiations do nof allow having on board vassals fins thal lolal more than five
percent of the dressed weigh! of sharks (defined as all parts of the shark excepling head
and guls) equivalent o 2% of the whole weighl.

Regional Management Organizations (RMOs)
Recommendation 16. Initiste scientific studies. Promole sclenlific sludies in
conjunclion with relsvan! RFMOs lo idanlify scologically sensiive fealuras, aclual and

polential threals, specific sies thal need proleclion, and componenis of an ecologically
coharen! network.

Recommendation 17. Establish pilot MPAs. Fromola the devalopmant of pifol
MPAs lo gain expenence in (he process whereby parficipants agree o refrain from
spacific activibies and agree lo manage the area on a collaboralive basis. Areas thal have
already been closed fo fishing by RFMOs colld represent & non-contenticus starling
place for such dasignations.

Recommendation 18. Establish stakeholder partnerships. Pursue parinarshios
wilh indurstry. NGOs, scieniisis and olhers lo prolec! areas designaled as MPAs through
informal machanisms such as basl-effort agreements, voluntary codes of conduct, activily
maonitoring and cerfiicalion programs.

infarmal Collaborative Initiatives

Recommendation 79, Form a coalition of ike-minded states fo support shorl-
term aclion and broadaer high seas governance raforms in the various regional and giobal
arena by convening informal meelings and workshops lo explors commen inferasis,
oplions and positions.

Recommandation 20. Advance the scientific basis for MPA notworks by
supporting work to idenfify stes in need of prolection as well as develop bioregional maps
of the open ocean and deep seabed al an appropriale scake lo allow for prafiminary MEPA
nelfwork planming.
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Recommendation 21. Support biodiversity research including marine genefic
resources in ABNJ in parinership with scienlisis from developing counines in order o
improve conservalion and management, promole capaciy bullding and suppont
susiainable manlime uses

Recommendation 22 Cormmission economic siudies o siudy the global
aeconamic benefls of biodwversily in ABNJ, the polential casts of ils loss due Io failure o
lake prolective aclions, and the cosishenelils of MPAs,

Recommendation 23. Establish pliot MPAs. Jointly identify and manage sakect
areas as piol MPAs [by agreeing o refrain from cerlain aclivities i (he area) in
colabarabon with a wida range of stakehoiders Io gain practical expenance. Wark
through existing international and regional bodies fo esiablish on a secioral basis [he
NBcessary profechive MEasunes.

&7, Recommendation 24. Promote codes of conduel. Develop or promode volunfary
codes of conducl amongs! professional and industy groups fo reduce biodiversity
impacts and o idenlify and profec! impariani and viinerable areas. Groups cowd include
scisniists, bio-prospeciors, the submaring cablas industry, the oif and gas industry, and
marine archaeologists. EC and Member State project funding could be linked io
adherence o such codes of comauct

United Hations Fora

United Nations General Assembly (annual)

Recommendation 25. Promorte UNGA Declaration of Policy Principles. Promaole
the developmeni of a UNGA Declaralion of Palicy Principles for biodiversily cansernvabion
and suslainable use in ABNJ fo make explichf legal principles and environmental norms
such as the ecosysiem approach and the precaulionary approach thal have evolved
sinca the UNCLOS lext was negotisted. Such a UNGA daclaralion could serva fo guide
and prompl consisien! stale and inshitutional behaviour while broader ocean govemance
reforms mcluding the UNCLOS mplementing agreament are under discusson andor
devedopment,

Recormmendation 26. Broaden UN Informal Working Group on ABNJ mandarte.
Promole a broad govemance reform mandale and agenda for the UN Informal Waorking

Group on ABNJ when i meels in Februgry 2008, as delailed in recommendations 27- 31
Dalow.

UN Informal Working Group on Biodiversity ABNJ (February 2008)

Recommendation 27.  Formalize UN Working Group. Oblain commitmenis fo
formalize the UN Warking Group for an initial five year period to draft the UNGA
Doclaration of Poalicy Principles and continue focused discussions of governanco
reforms.

Recommendation 28. Encourage common MPA criteria. Encourage
development of a conseolidated sef of scientific criteria for identifying ecologically
and biologically significant marine areas and for identifying components of
representative networks of MPAs in ABNJ through the CBD in confunction with
ather relevant organizations.

Recommendation 29. Address marine genetic resources. Agree on the need fo
manage the environmental impact of bioprospecting and marine sclenitific
research and to develop mechanisms to equitably share their benefits such as
through a research and conservation trust fund.,

Recommendation 30, Elaborate ElA standards and guidelines. Promole the
elaboration of standards and guidelines for environmental impact assessments
andior codes of conduct for activities and processes that may impact
biodiversity and ecosystems ABNJ, with specific provisions for activities that
may affect MPAs.




Recommendation 31. Define and enforce ag stafe responsibilities. Promote
development of an agreement fo eradicate flags of non-compliance that explicitly
defines flag state responsibilities for various maritime activities, establishes
criteria for establizhing failure to fulfil such responsibilities, and identifies steps
that can be taken in response to such failure, including loss of access o
resources, port closures, frade measures, financial penalties and other sanctions
against both states and nationals deemed irmesponsible.

UNICPOLOS (June 2007 and June 2008)

Recommaendation 32. Elaborate proposals for marine genetic resources ABNJ.
Introduce proposals for shanng the benefits derved from marine genelic resources
sowced oulside nafonal junisdiction and for environmental impact assessments of
marine sclenlific research and bioprospecling activilies lo inform discussion al the
UNGA and the UN Informal Working Group on Biodivarsiy in ABNU,

Recommendation 33. Enhance maritime and environmental security through
VMS. Infroduce a propasal fo require VMS and othar lracking davices on all vessals
traveling through miernalional walers in ovder (o enhance mantime secumly and o
manitor complance with MPAS.

Biodiversity-related Conventions

Convention on Trade in Endangerad Species (CITES) (June 2007)

Recommendation 34, Support listing of sharks. Fromole the Nsling of the
porbaagle shark and spiny dogfish and encourage clher Parties lo adop! thasea Iisting
proposals at COP 14

Recommendation 35, Support other marine listings. Suppor! additional effors fo
lisf economically-valuable manne specias thal are threatenad as a resull of inlernational
{rade that may be laken in the high seas egardiess of whether they are faken as fargel
species or as bycatch, where thase species meel the crilena for isting i the CITES
Appendices.

Recommendation 36. Develop an EU plan of assistance for developing counlnes
io ensure wildie irade is susiainable and coninbules o conservalion. Such a plan could
pay particular atlaniion lo highly migralony marne spacias, issue of non-detnmant fnding
for such species and ways o improve CITES implemeriation fo resinct legal frade

Recommendation 37, Elaborate CITES/FAQ role, Support efforts o elaborale on
ther dasirad role of CITES in monfloring global trada in vulnerabla spacias such as sharks
o promote susiainable irade of marine species in cooperalion wilh fisheres managemen!
instifutions including FAQ and RFMOs,

Recommandation 38, Harmonize trade documentation requirements. Expand
and anhance mondaring of giobal rade in high seas fish stocks (straddling, fughly
migratory and discrele) and iis impacis on CITES Ksled species, and work io ensure thal
high seas fisheries are coverad by comprehensive calch documeniation schemes (CDS)
administered by RFMOz that allow harmonization with CITES documenltation
requiremments for Appendn Il-isled species.

Recommendation 38, Report EU internal trade. Ensure that EU infemal landings
and demlings in CITES Iisted (axa are ransparantly repored as if il wera extemal irade 5o
that informabon gaps from EU rade do nol underming the benefits of isting. The
porbaagle shark is an example of a species that is so heavily iraded within the EU that
would require infernal reporiing fo give the CITES Nsling full effect
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Convention on Biological Diversity (May 2008)

Recommendation 40. Agree MPA criteria. Fromole agreement on 8 consolidaled
saf of crileria for identifying ecologically or biologically significani marine areas in need of
profection and for represenialive nelworks of MPAs in ABNJ in coordination with ciher
ralavan! organizalions, including the Unitad Nabion's Division on Oceans and Law of he
Zea (DOALOS), the Intergovernmental Cceanographic Commission (1OC), the
intarnaltional Maritime Organizabion (IMO) the Infernalional Seabad Authonly (1SA), and
the UN Food and Agriculture Organizafion (FAQ).

Recommendation 41. Support CBD mapping initiative. Suppor conlinualion of
the CBOWWCMC High Seas inleractive mapping iniialtive in coordinalion with othar

relevanl organizalions parlicidanly in conjunclion with the FAQ s dala base on vwnerable
maring acosystems and ongoing work on bioragionalization,

Recommendation 42, Review bortom fishing progress. Revew on a praliminan
basiz fag sfate and RFMWO implemeniaiion of UNGA resclulion §1/105 with respect fo the
impacts of botlom fishing on vulnerable manne acasystems in order lo stimwale rapid
Progress

Convention on Migratory Species (CMS) (late 2008)

Recommendation 43. Develop MPAs for migratory species habitat. Promole
agreamenis o idenify and protect key habitals through MPAs for migralory spacias while
fhey are in the high seas

Recommendation 44. Expand Range State participation. Encourage expanded
Ranga Siale mambarship in the CMS and redevant agreemants and MOUs, m

cattabarabion with relevant RFMOs and olher slakeholders.

Recommendartion 45, Cooperate fo protect fisheries impacied species.
Promole the development of new agreements and memarandum of underslandings for
migralony specias (e.g. sharks) impacled by high seas fishenes,

Sector-specific UN Bodies and Agreements

Food and Agriculture Organization (FAD) and the Committee on Fisheries (COFI)
{(March 2008)

Recommendation 46. Enhance MPA guidelines. Ensure broad non-fisheries

cipabion in the development of the FAD lechnical guidelines on MPAs by encouraging
the FAD o involve DOALOS, the CBD. the 10C, UNEFR, IMO. the 154 and other relevant
arganizalions and expers.

Recommendation 47, Broaden deep sea fisheries guidelines, Ensue exlensive
constitation by non-fisharas axpers in developman! of the FAQ lechnical guidelines on
deep sea fizhenes and dala bass on vuinerable manne ecosysiems by encouraging FAQ
o imvalve sclonlsts and ofher UV bodias and intemational anganizalons wilh axperfise n
deep-sea biology and deep-sea ecology as well as deep-sea lishenes so thal the
rasuting guidehines imcorporale the besl scrantific information avalable,

Recommendation 48. Speed port state control agreement. Suppor! rapid
deveiopmeant of a global port slate conlrol agreement that sels mmimum standards for
port siate measures lo combat IUL Rshing, including requirements for VMS.

Rocommandation 49. Support Glabal Record. Support development of a Global
Record of fshing vessels o provide informalion on all known open ooean fishing vessals
Io assisl in national monitoning, contrd and surveWiance afforls.




United Mations Fish Stocks Agreement (UNFSA) (annual)

Recommendation 50. Continue RFMO review. Ensure thal all RFMOs assess and
improve thelr performance and develop managamean! lools, including MPAs, o more
effeciivaly consarve fish stocks and prolect biodiversity

Recommendation 51. Adopt consistent review criteria, Fromote the adoption of
consisient and lranspareni critevia for REMO parformance assassmanis, incorporaling
those under development for 8 model RFMO by an expert panel esiabiished oliowing a
mcommaeandation of the former High Seas Task Forca

Recommendation 52, Adopt UNFSA Protocol for unreguiated stocks. Promaole
developmeni of an agreemeni (e.g. a prolocol o the UNFSA) locover all other fish slocks
(dizcrale daap saa 55 wall a5 olhér Aon-anadiomous, caladromous, stradaling oF Aon-
Annmax 1 highly migralony) largeted on the high seas 5o thal no fish siocks are without
binding irfarnational and regionally agreed consarvalion and manageman! Measunes.

Recommendation 53. Prohibit unreported and unregulated fishing. Proposa an

agreementprofocel fo prohibd unrepored and unregulaled fishing thal buwids upen the

:{;ﬂ;{nmmhm UNCLOS and UNFSA by making if llegal for fishing vessals from any

o

» ol comply willy regionally agreed consenvalion and managemen! measures

whare these exist,

* fish or be in areas where there are no regionally agread conservation and
managemen measuras.

International Maritime Organization (IMO) {annual)

Recommendation 54, Protect vulnerable areas. Fursve designalion of Special
Arsas, Fariculary Sensitive Sea Areas (F55A5) andor Ballas! Waler Exclusion Zones
for specific high seas areas in need of a mgher level of prolection from the impacis of

Recommendation 55. Update MARPOL annexes. Call for amendment of the
discharge and emission slandards under MARPOL 7178 Annexes |, I, IV, V and Vi thal
are based on “distance from the neares! land” lo upgrade the gicbal level of profection,

Recommendation 56. Speed adoption of new technologies. Fromole rapid
incarporation into IMO reguiations of mew technologies and best praclice standards
avadable Io improve manbime safely and prolect the marine environmenl, For exampla,
promole the vse of modarn lechnologias for oif discharge monilaring and conltrad 1o and
iNegal discharges, for ballas! waler Irealment Io eliminale discharges of polentially
contaminated coastal walers i tha High Seas, for reducing ship-ganarated noise lo
prodect manne species, and for the port recaplion faciilies o reduce manine debiis.

Recommendation 57, Audit Tag state performance. Promote further work and
development of flag-state audit schemes, and create incentives/sanctions fo
encourage key flags of convenience fo speedily review and upgrade their
performance. This could include work towards making the flag-state audit scheme
mandatory, beginning with those with the worst records or the greatest registered
tonnage.

Recommendation 58, Ratify and implement the anti-fouling systems and
ballast warter conventions and the London Protocol, Ratification or accession by all
27 EU Member States would be enough to bring the AFS Convention into force and
may be enough fo bring the Ballast Water Convention into force,

Recommendation 59, Adopt precautionary guidelines for COZ sequesiration,
Ensure that the IMO guidance under development for CO2 seguesiration in sub-
seabed geological formations under the London Profocol reflects highly
precautionary standards, including the highest level of purity of the waste stream
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possible, and high certainty that the CO2 will remain sequestered for a significant
length of time.

International Seabed Authority (ISA) {annual)

Recommendation 60. Include MPAs in regulations. Support sirong precavlionary
reguialory measures, including early identification of no-mining areas, by the ISA for the
expioralion, prospeciing and explaidation of polymetalic swiphides and cobalf crusis af
verils and seamounis.

Recommendation §1. Adopt informal no-mining MPAs. Encolurage slales lo
idenlify and designale piicl MPA= in the Area, including on a regional basis, whare they
will volunfarly refrain from mining activilias, and secure the endorsameant by the ISA of
Euch non-mining areas identified in these colleclive proposals.

Recommendation 62, Promote no-mining MPAs. Work wilhin the 1I5A to deniify
and develop a representalive network of no-mining MPAs and promole thefr andorsament
and profeciion by other global and regional bodies and slales, as appropriale

Recommendation B3. Support ISA research. Encourage aclivities by the ISA o
promote, coordinate and publicise scienlific and environmental mformation relaling lo
deep sea minerals. geomorphology and biodversily
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Possible options for an Implementing
Agreement for protection of marine biodiversity
INn areas beyond national jurisdiction

1. Introduction

The marine environment plays a critical
role in terms of the climate and
functioning of the planet and
constitutes approximately 99% of the
volume of the biosphere within which
animal and plant life permanently
occurs.'” Within the marine
environment, 64% is considered to be
high seas, in ABNJ. Ecosystems in the
open-ocean and benthic environments
in ABNJ contain fragile features such
as seamount communities, cold water
corals and hydrothermal vents; as well
as important feeding areas for
migrating species; and, support not
only many unique, endemic, and
undescribed species, but also species
that are becoming increasingly
important for commercial fisheries.

126. Norse, E.A. (1994) Capsizing the cradle of life. Global Biodiversity 4(1): 4-

There are currently a range of human
activities operating in ABNJ™ which
can impact on marine ecosystems or
result in unsustainable use of
resources.'® In terms of fisheries for
example, recent reports from the Food
and Agriculture Organisation of the
United Nations (FAO) reinforce that a
more cautious and closely controlled
management of world fisheries is
required: It is reported that across all
fisheries more than 75 percent of
assessable world fish stocks are
already fully exploited or overexploited
(or depleted and recovering from
depletion), and that the situation seems
more critical for some highly migratory,
straddling and other fishery resources
that are exploited solely or partially in
the high seas.™ The development of
larger and more efficient fishing vessels
using increasingly sophisticated
technology, which are able to fish in
deeper and more remote areas, is
putting increasing pressure on global
fish stocks, especially in ABNJ. A
recent study predicts the collapse (90%
depletion) of all species of wild seafood
that are currently fished (including
those on the high seas) by circa
2050."°

by Sharelle Hart*

Currently less than 1% of the global
ocean is effectively protected.”™ Our
knowledge of the resources within
ABNJ and of the effects of our actions
in this area is extremely limited and
thus we run the risk of destroying
potential resources before they are
known to exist. As highlighted by the
Conference of the Parties to the
Convention on Biological Diversity
(CBD), there is an urgent need for
international cooperation and action to
improve conservation and sustainable
use of biodiversity in ABNJ."®

127. For example fisheries, shipping, bioprospecting, waste disposal, scientific research and oil and gas exploration. Apart from impacts on species and ecosystems through extraction of resources, impacts can also include disturbance
(e.g. noise), physical destruction of the environment, pollution and introduction of alien species.

128. United Nations Environment Programme (UNEP) (2006) Ecosystems and Biodiversity in Deep Waters and High Seas. UNEP Regional Seas Reports and Studies No. 178. UNEP/IUCN, Switzerland 2006. .

129. See Food and Agriculture Organization of the United Nations (FAO) (2007) The state of World Fisheries and Aquaculture 2006, Rome, 2007 (http://www.fao.org/docrep/009/A0699e/A0699e00.htm) and FAO (2006) The state of world
highly migratory, straddling and other high seas fisheries resources, and associated species, J.-J. Maguire, M. Sissenwine, J. Csirke, R. Grainger and S. Garcia. FAO Fisheries Technical Paper No. 495. Rome, 2006.

http://www.fao.org/docrep/009/a0653e/a0653e00.htm

130. Worm, B., Barbier, E.B., Beaumont, N., Duffy, J.E., Folke, C., Halpern, B.S., Jackson, J.B.C., Lotze, H.K., Micheli, F., Palumbi, S.R., Sala, E., Selkoe, K., Stachowicz, J.J., Watson, R. (2006) Impacts of biodiversity loss on ocean

ecosystem services. Science 314:787-790
131. See note 3.
132. Paragraph 30 of Decision VII/5 CBD
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The Ad Hoc Open-ended Informal
Working Group to study issues relating
to the conservation and sustainable use
of marine biological diversity beyond
areas of national jurisdiction was
established by the United Nations
General Assembly to consider inter alia
possible options and approaches to
promote international cooperation and
coordination for the conservation and
sustainable use of marine biological
diversity in ABNJ."® At the first meeting
of the working group in February 2006,
a statement was tabled on behalf of the
EU which proposed that an
Implementing Agreement consistent
with UNCLOS should be developed. It
was suggested that the Agreement
could provide for the conservation and
management of marine biological
diversity in ABNJ, including the
establishment and regulation of marine
protected areas (MPAs), where there is
a scientific case for establishing such
areas. A preliminary list of the key
elements, associated with the adoption
of such an Implementing Agreement,
was tabled during the working group
meeting.

133. UNGA Resolution 59/24

The EU-led proposal for an
Implementing Agreement is still in the
early stages of discussion (see Annex 1
for further detail on the debate
regarding development of an
Implementing Agreement). The aim of
this paper is to provide an outline of
some of the issues that will need to be
considered and evaluated in the
development of such an Implementing
Agreement, in the medium-term.
However in the short-term, actions
such as the creation and reformation of
Regional Fisheries Management
Organisations (RFMOs), the
implementation of measures in relation
to deep-sea bottom trawling and
initiatives in other sectors should still
be addressed by the international
community. While an Implementing
Agreement could significantly improve
the coordination and integration of
conservation and protection measures
to ensure sustainable and equitable use
of resources, it should not be
considered a panacea.

Development of an Implementing
Agreement for conservation and
sustainable use of marine biological
diversity in ABNJ provides an
opportunity to rethink international
ocean governance.



2. Necessary elements for
an Implementing
Agreement

Some of the priorities for improving

management of marine ABNJ include:

e Filling the gaps in governance
(geographically and the human
activities or aspects of biological
diversity conservation that fall outside
the mandate of existing bodies);

e Combating lllegal, Unreported and
Unregulated (IUU) fishing and
destructive fishing practices such as
bottom trawling;*

e Agreement on the necessary actions
for designation and effective
governance and management of a
network of MPAs; and

e Greater coordination and integration
of activities within ABNJ, including
measures to ensure sustainable and
equitable use of resources (including
marine genetic resources).

Outlined below are some of the key
elements that could be included in an
Implementing Agreement as a starting
point for discussion. The development
of the Implementing Agreement will
need to take into account other
processes effecting marine governance
in ABNJ, such as potential reforms to
RFMOs, which will effect what is and
isn’t included in the final instrument.
Additionally, some topics may prove
too politically divisive to be
incorporated within a reasonable
timeline.

2.1 Objective

The objective/s of the Implementing
Agreement could be:

To ensure the protection and
preservation of biological diversity in
marine areas beyond national
jurisdiction and to ensure sustainable

use of resources through application of

an ecosystem-based management
approach.

2.2 Guiding principles

The Implementing Agreement could be
based on the following guiding principles:

1) Application of an ecosystem-

based approach:'* The Agreement

will need to operationalize
ecosystem-based management to
enable the integrated management
of the full range of impacts from
human activities based on the best

available science about ecosystems,

ecological interactions and the
precautionary approach, to achieve
sustainable use of environmental
services and resources and the

maintenance of ecosystem integrity

(i.e. structure and function).

2) Integrated management approach

to ensure integrity of ecosystems
is maintained, taking into account
impacts of all human activities: An
Integrated Management approach
requires consideration of the impact
that a variety of activities may have
at an ecosystem level, bringing
together environmental, economic
and social considerations for
sustainable use. Therefore
implementation of such an approach
requires cooperation and
coordination of all stakeholders.
Principles guiding an Integrated
Management Approach include:
ecosystem-based management, the
precautionary approach, adaptive
management, sustainable
development and broad stakeholder
participation.

3) Precautionary approach: Decision-

making processes and the
application of conservation measures
will be based on the precautionary
approach.' In applying the
precautionary approach: the absence
of further detailed scientific
information should not be a reason
to delay or fail to implement
management measures to conserve
the environment; decisions should be
made using conservative estimates
and the introduction of new activities
in an area should be done on a
progressive and precautionary
basis."”

4) Adaptive conservation

management: Due to the inherent
levels of uncertainty in environmental
decision-making and changing
nature of ecosystems (and human
impacts), there is a need for on-
going monitoring, review and
adaptation of management regimes.

134. High seas bottom trawl fishing provides a minor contribution to total global marine fisheries output and value but results in significant environmental damage - damages from the practice such as losses of up to 98% of the coral cover

on seamounts have been documented, see UNEP (2006) note 3.

135. Noting the World Summit on Sustainable Development (WSSD) call for ‘the application by 2010 of the ecosystem approach for the sustainable development of the oceans.”

http://www.un.org/jsummit/html/documents/summit_docs/2009_keyoutcomes_commitments.doc. See also CBD Decision V/6 which outlines the approach.

136. Article 6 UNFSA, Preamble to CBD
137. As per Article 6(6) UNFSA
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5) Sustainable and equitable use of

marine resources for the benefit of
present and future generations:
Management of resources in
accordance with the Implementing
Agreement should result in such
resources being used in a
sustainable manner to maintain the
biological diversity to meet the needs
of present and future generations.'®
The ABNJ represent the ‘global
commons’ and as stated in the
Preamble to UNCLOS there should
be equitable and efficient utilisation
of resources.

6) Application of an Area-based

approach: One of the tools that the
Implementing Agreement could
utilise is the spatial designation
(zoning) of certain areas to manage
human activities, enhance and
restore both habitats and species as
well as to maintain ecosystem health
and resilience.

7) Use of the best available scientific

information: Measures in ABNJ and
prioritisation of actions will be based
on the best available scientific
information. This will require an
assessment of the gaps in scientific
knowledge, a mechanism for
collaboration between scientists,
sharing of data and information,
capacity building and technology
transfer as well as a coordinated and
strategic approach to developing
research priorities.™ Scientific
research will inform the adaptive
application of conservation measures
and the development of criteria for
monitoring. As conservation
measures will be applied in areas of
resource use with a commercial
value, to encourage the effectiveness
of compliance and to investigate the
application of economic incentives,
decisions relating to ABNJ will need
to consider socio-economic
information.

8) Environmental Assessment: Under

UNCLOS and CBD, States are
required, as far as practicable, to
identify processes or activities under
their jurisdiction or control which
may pollute or cause significant
adverse impacts to the marine
environment or marine biological
diversity in ABNJ." In terms of some
fisheries, application of a
precautionary approach for proposed
activities is to be applied.™ There is
however scope to improve
coordination of such obligations to
facilitate a more integrated approach
to environmental assessments.

9) Principle of Common but

Differentiated Responsibilities:'* In
ABNJ the provisions of the
Implementing Agreement will need to
recognise that there is a common
responsibility of all States to protect
the environment in ABNJ. However
currently some individuals/private
entities and States are benefiting
from the exploitation and impacting
on the sustainability of the ‘common’
resources more so than others.
Although the principle provides for
asymmetrical rights and obligations
between developed and developing
countries regarding environmental
standards the critical component will
be to ensure that developing
countries can come into compliance
with the regime over time through
international assistance, including
financial aid and technology
transfer.™

10) Polluter pays principle: The

principle is a mechanism by which
those benefiting from exploitation of
a resource pay for the associated
costs of environmental damage or
resource depletion. The principle
can be implemented through
various means: taxes, charges and
levies; or liability regimes could be
introduced making producers liable
for causing environmental damage;
or resource users could be required
to meet the cost of implementing
environmental standards or required
to post an ‘environmental bond’ to
utilise a resource; or some costs
passed onto the consumer.'* Such
instruments can provide incentives
for implementing more
environmentally sensitive practices
and can generate revenue to
recover costs associated with
administration of resource
management policies.

138. Refer to CBD Article 2
139. The need for a more collaborative approach to scientific research including increased sharing of data and information was stressed by the Ad Hoc Open-ended Informal Working Group to study issues relating to the conservation and
sustainable use of marine biological diversity beyond areas of national jurisdiction (A/61/65, 20 March 2006).

140. See CBD Articles 7(c), 14 and UNCLOS Article 206 which applies specifically to potential risks or effects of pollution to the marine environment and UNCLOS Article 145 which applies to harmful effects with respect to activities in the
Area.

. Noting Article 6(6) UNFSA. In Antarctica, the Commission for Conservation of Antarctic Living Marine Resources (CCAMLR) is required to be notified of any ‘New Fisheries’ and if approved it is allowed to operate as an ‘Exploratory
Fishery’ with requirements for research and data collection to be able to determine sustainable levels of harvest. If approved it is then allowed to operate as an ‘Established Fishery’ with ongoing requirements regarding assessments
and application of conservation measures. Therefore information is required to ensure sustainability of a fishery before exploitation is permitted to minimize the impacts of the fishery on the environment and to encourage sustainable
use of the resource.

142. See Principle 7 of the Rio Declaration, 1992

143. For example Article 13 of the London Protocol and Articles 202-203 of UNCLOS.

144. For example Article 16 and the Liability Annex of the Madrid Protocol.
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2.3 Relationship between the existing
legal framework and the
Implementing Agreement

2.4 Other key elements

1) Transparency and accountability: To
minimise the likelihood of disputes

1) Compatible and consistent with and to promote international

2) Duty to cooperate: International

international law: The Agreement
builds on the existing legal regime for
ABNJ and will need to be developed
and applied in a manner which is
compatible and consistent with
international law, in particular the
relevant provisions of UNCLOS.™*
The Agreement will further clarify the
implementation of existing
obligations under UNCLOS and the
need for international cooperation
with respect to the protection of
marine ecosystems in ABNJ™ and
should specifically express the
obligation on Parties to protect and
conserve biological diversity in
ABNJ.

cooperation is required to achieve an
integrated management approach
and to effectively achieve the
objectives of the Implementing
Agreement. Therefore the duty to
cooperate should be articulated
within the Implementing Agreement,
along with a mechanism for
strengthening coordination, with and
between, organisations and
institutions that are competent to
regulate human activities in the
marine environment.

cooperation it is critical that
decision-making processes are
conducted in a manner that is
transparent and accountable. This
could be fostered by the requirement
for reporting by key stakeholders and
by allowing access to information
and participation by observer
organisations in meetings.'’

2) Peaceful settlement of Disputes: In

accordance with the UN Charter
there is an obligation on Parties to
settle any dispute between them
concerning the interpretation or
application of the Implementing
Agreement by peaceful means.'*#

145. Article 237 UNCLOS

146. Especially those set out in Part XII Protection and Preservation of the Marine Environment.

147. For example reporting under Article 26 CBD; transparency in decision-making Article 12 UNFSA; participation by observer organizations Article 12 UNFSA, Article 169 UNCLOS and Article 23 CBD.
148. Also Part VIIl UNFSA
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If the Implementing Agreement is
conceived as simply being an addition
to the existing legal framework for
marine ABNJ without any consideration
to potential reforms to the work and
scope of existing organisations this will
prematurely limit its potential and
effectiveness. Although the
Implementing Agreement could provide
an overarching legal framework to allow
for consideration of the full range of
issues and activities affecting ABNJ
now and in the future this could stall
negotiations making the instrument
impotent. As the scope and
institutionalisation of the Agreement
depends on the progress (or lack of it)
regarding other reform processes
effecting marine governance in ABNJ,
strategic decisions will need to be
made regarding what issues should be
included in the instrument and where
issues should be dealt with in other
forums. For example in the fisheries
sector, it may be considered more
appropriate that 1995 Agreement for
the Implementation of the Provisions of
UNCLOS relating to the Conservation
and Management of Straddling Fish
Stocks and Highly Migratory Fish
Stocks (UNSFA) be expanded to
include discrete high seas fish stocks in
its mandate rather than the issue fall
under the Implementing Agreement.

3. Possible institutional
and administrative
arrangements for the
Implementing Agreement

Discussion is also required as to the
most appropriate mechanism to
achieve reform to achieve greater
coordination and consistency across all
RFMOs and to ensure effective
conservation measures are being
applied.™® Similarly in other forums
there are ongoing discussions
regarding other activities or potential
reforms to marine governance in
ABNJ.™®

Outlined below are a range of ideas
regarding the possible scope and
institutional arrangements for
implementation of the Agreement.

1489. For the first time, in January 2007 a joint meeting of five Tuna RFMOs was held to discuss common issues and to improve cooperation and coordination. At the recent FAO Committee on Fisheries meeting in March 2007, many
members supported the idea of joint meetings for non-tuna RFMOs. In addition an independent high-level panel is also working on development of a model for improved governance by RFMOs to further the recommendations of the

High Seas Taskforce; the final report will be released in April 2007. (http://www.chathamhouse.org.uk/pdf/research/sdp/RFMOproject.pdf)
150. For example work by CBD and FAO regarding identification of high seas MPAs and discussions regarding marine genetic resources through UN forums.



3.1 Scope

International instruments can take
many years to develop, therefore it is
important that the Implementing
Agreement achieves acceptance by an
appropriate number of states to allow
the agreement to be effective; that it is
not stalled or delayed during the
developmental process because it is
perceived as being too complex; and
that the instrument makes an important
contribution to conservation and
sustainable use of biological diversity in
marine ABNJ. Although MPAs are one
tool to promote conservation in ABNJ,
to have an Agreement that solely
focuses on the designation of MPAs,
could reflect an overly narrow focus
and a lost opportunity for providing
legal recognition for other equally
important issues.

151. As for the Clearinghouse Mechanism under CBD.

The key goals of the Implementing

Agreement could be:

e to have a clear process to establish
regulations and conservation
measures for activities that are not
sufficiently regulated, especially
unregulated, new or emerging
activities;

e to provide an oversight mechanism to
sectoral organizations to ensure that
they are consistent and compatible in
their approach for the achievement of
conservation goals and sustainable
use of marine resources;

¢ to oversee and allow for the
establishment of areas that require
protection to conserve marine
ecosystems or resources;

¢ to establish a process for prior
environmental impact assessment,
monitoring and evaluation of human
activities as part of a regime that
considers possible cumulative
impacts across different sectors,
including development of standards
in relation to potential impacts of
activities that may impact on
designated protected areas;

¢ to oversee and allow for key
stakeholders to agree on integrated
and holistic environmental protection
objectives to inform the management
regimes for activities in ABNJ and
more particularly in designated
marine protected areas;

e to provide a framework for scientific
research and assessment to monitor
the effectiveness of conservation
measures and to determine whether
resource use is sustainable on an
ongoing basis (i.e. adaptive
management approach);

to be a repository for information,

data and research relating to the

status of marine resources and
ecosystems;™’

e to provide a mechanism to promote
collaboration between scientists,
sharing of data and information,
capacity building and technology
transfer; and

e to improve compliance and
enforcement of activities in ABNJ.

Possible issues that could be included
within the scope of an Implementing
Agreement are provided in Annex 2.
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3.2 Possible institutional
arrangements for an Implementing
Agreement

Once the scope of the Implementing
Agreement is more clearly defined this
will better inform the most appropriate
institutional arrangement and the
interaction of such an institution with
existing organisations. Implementation
of the Agreement could be through a
decentralised model whereby the
responsibility for provisions under the
Implementing Agreement is delegated
to specific organisations or a
centralised model through
establishment of a new body or an
existing body with a broadened
mandate to oversee implementation. In
addition implementation of the global
instrument at the regional level will also
need to be considered.

Some options for institutional
arrangements for an Implementing
Agreement could include:

1) Forum of existing organisations:
This forum could coordinate and
monitor the implementation of the
Implementing Agreement under
various institutional programmes.
However such a forum may not be
effective if the Implementing
Agreement is to progress relatively
new concepts for ABNJ (i.e.
application of an ecosystem based
approach, establishment of MPAs) or
to “fill the gaps’ in some areas of
governance (i.e. regulation of
unregulated activities). As such
actions do not currently come under
the clear mandate of any existing
organisation delegation of
responsibilities under the Agreement
would require reform in many
different organisations to fulfil the
objectives of the Agreement. In
addition delegation of responsibilities
to a range of organisations may
result in necessary and urgent
actions under the Implementing
Agreement being diluted amongst
other priorities of the various
organisations.

152. Palmer, G. (1992) New ways to make International Environmental Law. American Journal of International Law 86(2): 259-283.

2) Establishment of a global
International Oceans Authority
supported by regional and
technical bodies: As there is an
urgent need to address the
environmental problems it may be
more effective and efficient to
establish a centralised body with a
clear mandate to progress the
objectives of the Implementing
Agreement and to facilitate
coordination and integration between
different organisations.

a) Various institutional structures

could be applied, for the global body

it could be:
i) composed of the Contracting
Parties to the Agreement utilising a
Conference of the Parties
approach; or
i) an international oversight body
composed of representatives from
international organisations with
competencies in marine ABNJ; or
iii) an independent authority/auditor
that is supranational to manage
the ‘global commons’ and
operates as a trustee for ABNJ to
monitor activities and to watch out
for the global community’s
interests, to institutionalise and
empower environmental and
public interest stewardship; or
iv) an organisation following the
International Labour Organisation
model, involving States, Industry
and Non-government
Organisations. '



b) Scientific and Technical bodies

could be:
i) a Scientific and Technical
Advisory body that could advise
an existing institution such as
UNEP or the range of institutions
competent in marine ABNJ (i.e. as
per the Intergovernmental Panel
on Climate Change); or
i) a Scientific Committee to advice
but also to actively promote
research where required, using the
model of the Scientific Committee
on Antarctic Research (SCAR)™*
which instigates, promotes and
coordinates research activities in
Antarctica and provides
independent scientific advice to
the Antarctic Treaty system. It is
an interdisciplinary non-
government organisation that
provides a forum for collaborative
research with scientists from
different countries and disciplines.
Therefore its key roles could be to
guide research where it is lacking;
review conservation measures and
develop minimum standards;
review environmental impact
statements; collate and synthesise
scientific advice from relevant
bodies (e.g. CBD, International
Seabed Authority (ISA),
International Council for the
Exploration of the Sea); and to
determine how technical
information can be applied to
progress the objectives of the
Implementing Agreement. The
Committee could advise parties or
report to an existing or new
institution.

c) Regional bodies to implement the

Agreement:
i) Where current Regional Seas
and RFMO jurisdictions overlap
there could be collaboration
between the two™* and where
there are gaps in geographic
coverage new organisations could
be created to manage biodiversity
conservation;
i) Regional Oceans Management
Organizations (ROMOs) could be
created to merge RFMOs with the
work under the Regional Seas
Programme with jurisdictional
boundaries based on ‘Large
Marine Ecosystems’ or large scale
biogeographic regions." ROMOs
would work on broader
biodiversity conservation issues
than those related to fisheries
management (e.g. establishment
and management of MPAs) and
through restructured boundaries
this would ensure geographic
coverage across all marine ABNJ.

d) Management Body:

If a benefit sharing system is
installed under the Implementation
Agreement, a body to manage
royalties and trust funds may be
required, similar to the ISA.

Conclusion

The marine environment in ABNJ is
subject to a range of threats and the
existing legal framework for such
areas is fragmented and does not
always take conservation of
biological diversity into account.
Therefore there is a need to develop
mechanisms to address this
problem. A new instrument such as
an Implementing Agreement that
attempts to address the range of
gaps in governance in ABNJ for
biodiversity conservation could
improve coordination and provide a
focal point for promoting biodiversity
conservation objectives. However an
‘all-encompassing’ agreement could
be stalled in international
negotiations and therefore may not
be effective. Therefore discussion is
required as to which issues would
be best progressed through
inclusion in an Implementing
Agreement to UNCLOS and those
issues that would more effectively be
progressed through other means
such as an United Nations General
Assembly (UNGA) Resolution,
through broadening the mandate of
existing organisations etc. Once the
scope of such an agreement has
been determined, the appropriate
institutional mechanisms and the
extent of interaction required with,
and relationship to other
organisations will become more
easily apparent.

153. www.scar.org
154. For example efforts by the Western and Central Pacific Ocean Fisheries Commission, South Pacific Forum Fisheries Agency and the South Pacific Regional Environment Programme regarding a collaborative approach to fisheries.
155. http://www.unep.org/regionalseas/Issues/default.asp '1 01
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Annex 1: Arguments for and against development of an Implementing Agreement

1 Arguments for the development of an Implementing Agreement to UNCLOS

1.1 An Implementing Agreement could *fill' the gaps that currently exist in the
regulation of activities in ABN.J

Evidence indicates that the current use of the marne environment in ABMNJ s unsustainable
and therefore the current regulation is not being sufficiently effective "™ There are a large
number of unregulated activities in ABNJ. ' Even where regulations exist, provisions relating
to conservation of biological diversity are lacking or are not being adequately implemented,
VWhere consernqation measures are implemeniad it is usually in an ad hoc and fragmented
manner. Thus, ecosysiems which are threalened are generally not curmently protected and the
effectiveness of those few conservation measures which have been implemented is impaired
due to a lack of coordination across sectors, organisations, and stakeholders. In this light, an
Implementing Agreement should #ler alta provide a mechanism fof regulation and
establishment of conservation measures for unregulaled, new and emerging activities"™
within the context of UNCLOS and allow for improved coordination across sectors.

1.2 An Implementing Agreement could provide a mechanism to coordinate an
ecosystem-based approach for the sustainable use of resources in ABNJ

An ecosysiem-based and multi-disciplinary approach s broadly wu&d A% NecEESary in
the successful regulation of human activities within the enmvironment. ™~ Curmantly, sactoral
organisalions, such as the ISA or RFMOs, regulate specific activities, species or geographical
areasfzones. These bodies operate through adoption of measures which are binding for thesr
members, and limited in accordance (o the mandate of the body and the secior for which they
were established to regulate. The collection of supporting scientific information is usually
specific to the activity. With the exception of deep seabed mining in the Area, there is usually
little or no mandate to assess indirect impacts of a given activity on habitats or species,
though some RFMOs are revising their mandates to consider in some fashion a broader
ecosystem approach. Although there is scope for some of these mechanisms to take
protection of marine biodiversity into account, there i currently no global instrument ar
organisation that is competent lo consider the full range of threats and cumulative impacts
effecting biodrnersity in ABMJ, with few linkages across gecgraphic regions. Given the current
legal framework based on the regulation of specific activities, it is very difficult Io manage
cumulative impacts across all activities operating in ABNJ in an integrated or coordinated
manner, In this light. an Implementing Agreement should, imer alia, provide the necessary
govemance siructure to facilitate cooperation and coordination of potentially karmful human
activities within ABN..

1.3 A specific instrument tailored to the specific concerns within ABNJ is required

Although ABNJ are considered to be the ‘global commons,” currently some individualsiprivate
entities and States are benefiting from, and impacting on, these comman access resounces

"™ See Kimball, L. A. (2005) The International Legal Regime of the High Seas and the Seabed Beyond
the Limits of National Junsdiction and Options for Cooperation for the establishment of Manme
Protected Areas (MPAs) in Marmwe Areas Bevond the Limits of National Jurisdiction. Secretanint of the
Convention on Biological Diversity, Montreal, Technical Senies no. 19, and UNEP (3006&) Ecosystems
and Biodiversity in Deep Waters and High Seas, UNEP Regional Seas Reports and Sndies No, 178
UNEP IUCH, Switzerland 2006
YT Although refemed to in UNCLOS, for marine scientific research, cable and pipelne laying, and the
construction of artificsal installatons, there 18 no international framework goveming operation or their
rwmiul impsct on the manne environment or beodiversity i ABN]
* Patential future uses inchide carbon sequestration, tounsm, open-sea aquacaliure or extraction of
F:l Inydrates for energy producion

Vierres, M., Doivere, F. and Arice, S{2006) Implementing the Ecosysiem Approach m Cpen
Choeun dnd Deep Sea Environments: An Analysis of Stakeholders, Their Interests, and Existing
Approaches, United Nations University Institule of Advanced Shdies,
htp: v, ns unu edurbinares 2/DeepSea_Stakeholders pdfl




mare 50 than others, with long-lasting consequences. Thus, an instrument is needed o
balance the rights and interests of individual users with those of the greater humankind, ABNJ
are remote and therefore monitoring and enforcement poses unique challenges, Furthermore,
ABM.J require different measures for regulation and management as the constraints and
limitations differ greatly compared io those in coastal areas within national jurisdiction,
Therafore it i appropriake that the distinctive legal character of ABMJ b recognized, along
with its logistical constraints, through the development of a distinctive regulatory structure. In
this Eght, an implementing Agreement should, infer alia, provide a mechanism to further
clarify how aclivities in ABN.J) should be regulated.

1.4 An Implementing Agreement is required to augment UNCLOS in relation to
regulation of ABNJ

The United Nations Open-ended Informal Consultative Process on Oceans and Law of the
Sea (UNICPOLOS) was established as a consultative mechanism to facilitate discussions
relating io developments in ocean affairs and the law of the sea however it i not a decizion-
making body and therefore can not enact change to the UNCLOS framework. The Meetings
of States Panties [argely deal with procedural issues relating 1o UNCLOS and if is not
equivalent to some of the Mulblateral Enviranment Agreements which have processes for
ongoing convention development through Conferences of the Parties. Therefore the evolution
of UNCLOS has been through development of implementing agreements which are
interpreted and applied in the context of the Convention. There are currently two
implementing agreemenis: the 1994 Agreement relating to the Implementation of Part X|
1554 Part X| Agreement’) and the 1955 Agreement for the Implementation of the Provisions
of UMCLOS relaling to the Conservation and Management of Siraddling Fish Stocks and
Highly Migratory Fish Stocks (UNSFA).

Since the original drafting of UNCLOS there have been significant changes with how the
marine environment is ulilised and may potentially be ublised in the future, especially in
relation to ABMJ. There has also been much greater recognition by the international
community of the threats our actions pose to the environment and the need o consarve
biodversity and o protect ecosystem senices as evidenced, infer alia, by Apenda 21, the Rio
Declaration and the World Summit on Susiainable Development (WSSD) Joint Plan of
implementation. Therefore there is also a need within the UNCLOS framework to reflect these
developments, particulary within ABN.J. In this light, an Implementing Agreament should, infar
alia, focus on the conservation of marnine bicdiversity and resources in ABNJ, accurately
reflecting current international concerns, recognitions and goals.

2 Responses to arguments against development of an Implementing Agreement to
UNCLOS

2.1 There s no need for an additional agreement; what is required is that current
instruments are implemented effectively

Response: Agreed, cument instruments should be better implemented. However, there are
significant gaps in the curment lagal framework includng unnegulated activities and insufficient
geographical coverage. "™ As highlighted above the sectaral nature of regulation hinders
management of cumulative impacts across sectors and application of an ecosystem based
approach and there 15 also a need to augment UNCLOS to reflect significant changes in how
ABMJ are utifzed, The scope of current regulation does not akways consider conservation of
biokogical diversity and where conservation measures are stipulated (including area-based
measures) coordination is lacking. In addition not all instrumenis are necessarily widely

" For a more detailed analysis of the gaps i govemance in marine ABNT refer to Gjerde, K. M.
(2007 High Seas Biodiversity Conservation; Challenges and Opporiunities for Meeting the 2000 and
2012 Targels, Background Paper for the European Expert Workshop *Countdown 2010 and Marine
Eccavstems® April 18-20 2007, Berlin, Germuny. For o discussion regarding gaps specilic to high seas
Nsheries: Molenane, E 1 (2005) Addressmg Regulatory Gaps in High Seas Fisherses. LIWCL 20(3-4):
533-570
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ratified and therefore are only binding on a small number of States. "' Therefore even if ai
current insiruments were to be implemented effectively with exizling bodies fulfilling their
mandates, this would shill not address the full range of environmental problems in ABNJ. The
development of an Implementing Agreament should not affect efforts to mone effectvaly
implement current instruments, and indeed may spur them on

2.2 Some States are not yet Party to UNCLOS therefore an Implementing Agreement
will not be binding on all States

Response: This is true for all conventions and regional management ongamzatons. That
said, ABMJ are a congern of the international community and therefore mechanisms under
infernational law should be utilized to their fullest extent possible. Obviously the more States
that are @ party to an international agreement, the mone effective it will be in achieving its
objectnves. However as demonstrated by |nibiatves by the private sector and non-State actors
relating to climate change mitigation, even if some States do not consent to be bound by
international instruments, there would still be scope for those undertaking activities in ABNJ 1o
voluntarily implement conservation measures in accordance with an Implementing
Agreament In addiion as for UNFSA, it could be possible that States could be party to the
implementing Agreement without being a party to UNCLOS. Therefore States that may not
yel be a party 1o UNCLOS need not be excluded from the right tn be involved in the
development of, or be a parly o, the Implementing Awﬂﬂmml

2.3 The Agreament should be placed within the regime of the Convention of Biclagical
Diversity
Rasponse: Az highlighted in the repont of the Ad Hoo Open-ended informal Working Group fo
study msues relating o the consanvalion and susfainable vse of manne Bicvogical diversily
beyond areas of national junisdiction, the jurisdichional scope of CBD applies to processes and
achvibes carned out under the control of States and does not extend to the conservation and
wsmlmhu uu of components of manne biological diversity beyond areas of national
J'umﬂcﬁun Nevertheless, rtwﬂmccq“ ed that certain CBD provisions are apphcable, such
umnnhllgaﬁnntmdmwandn'mru:r Thenedone if an Implementing Agreement to the CBD
welnFed its scope would be imited to activities and processes under national jurisdiction
and control "™ whereas under UNCLOS this would not necessarity be the case. Parbies o CEBD
ako mmnnhu:l that UNCLOS provides the legal framework for regulation of activities in marine
ABNMJ™ but that there is scope for collaboration between the Conventions for example with
uuu. such as mechanisms for the m&nti'naﬂnn eztablishment and effective management of
MPas™ arﬂdeepmbaduemtnm alﬁmueruahmandﬂummbbmuf
beadiversity. "™ |n addition work currently being undertaken under CBD relating to an ecosystem-

*! For example the 1996 Protocol 1o the Londan Convention has currenthy only been ratified by 29
Coumtries.
M2 A rtiche 4 Part X1 Agreement to the Convention specifies thal Siates or entitses thal eomsent o be
bound by the Part X1 Agreement must also consent to be bound by the Comventson. There 15 no
ﬁtﬂulmtprmumn in UNFSA

Report of the Ad Hoe Open-ended Informal Workmg Group to study isues relating to the
conservaiion and susiainable use of marine biological diversity beyond areas of national jurisdsction,
AMG16S, 20 March 2006,
¥4 Anticle T(e) CBD
3 '+, See Kimball (2005) note 31

¥4 Article 22(2) CBD The law of the sea prevails in instances where the mmplementation of CED
condlicts with it Iﬂlmrk-u et ol (19945 A Guide io the Comvention on Biological Diversity, IUCK Gland
and Cambridge, 3" adition 1999) However, Article 2201} provides an important exception where the
exercise of those rights and obligations would cause o serious damege or threat 1o biologicn] diversity,
Thus in the case of serious damage or threal io biclogical diversity, the CBD prevails.
"TFnr@'uph 31, Decisson VIS of CBD
" Paragraphs 54-36, Decision VII/S and Decision VIIL21 of CBD.
" Paragraphs 30, 5962, Decision VIIS of CRD




based approach and criteria for MPAs can provide n'mlﬂﬁ that could be applied within the
UNCLOS framework through an implementing Agreement. '™

The Implementing Agreament will also need to be coherent with the provisions in the existing
LHCLOS Implementing Agreements (UNFSA and Part X1 Agreement) and the work of their
respactve bodies (RFMOS and the ISA) which further emphasises the need for the Implementing
Apgreement to be placed within the UNCLOS context Therefore afthough e focus of the CBD is
ihe consenvation of biodiersity it seems more appropniale that a regime fior bodiversity
conservation in marine ABMJ should be incorporated into the UNCLOS regime which is the
averarching framework for regulation of activities in the marine emvironment

2.4 Agreements take years to develop and there are short-term priorities

Response: Development of an Implementing Agreement should not impinge on the current
progress being made by different inifiatives in sectoral bodies and organisations. To
successiully acheve consendation of marine blodiversity in ABMJ requires effective
implementation of a range of instruments and mechanisms. The aim of the Implementing
Agreament is 10 provide a framework for more effectve coordination and integration of current
activities and where necessary to fill the gaps in governance in ABMNJ, It is not the intention of
e Agreament to override current processes and therefora in the intenm perod before the
Implementing Agreement is developed, parties o UNCLOS, CBD and the Regional Seas
Conventions should conlinue 1o strengthen and improve implementation of their activies
within the exisling framework, which in furn could inform the gaps to be addressed in an
Implementing Agreement Immediate actions such as improved implementation of existng
instruments, the halting of destructive practices such as botiom trawling and applmtmn of @
precautionary approach in decision-making processes should remain as priorities

Conclusion

Ag highlighted by the range of recent activiies through UNGA, FAO, CBD and other bodies,
States are recognising the threat faced by marine ecosystems in ABNJ. There s a need for
improved implementation of and better coordination between current instrumeants.
Additionally, there are gaps and shoricomings in the current legal framework for ABNJ and in
the institutional governance structures. The aim of the Implementing Agreement is to clarify
and augment existing obligations in UNCLOS for intemational cooperation with respect to the
protection of manine ecosystems in ABM.J. | could provide a8 mechanism for coordination to
assist sectoral bodies more effectively achieve their goals while also bringing a more halstic
and integrated approach to management of ABNJ, An Implementing Agreement could also
facilfate cross-sectoral and mulb-disciplinary monitonng and evaluation of impacts to assess
the eflectiveness of conservation initiatves and to overses the progress of agreed
environmental objectives. The Agreement could pravide a mechanism for regulation of those
activities in ABNJ that have arisen since the development of UNCLOS. I could also apply
current thinking relating lo biodiversity consenvation such as the environmental principles of
CBD, application of an ecosystem-based approach and take into consideration the use of
recently developed technological or economic instruments

There should continue to be an ongoing discussion in the iInternational community &5 to ghor-
term and long-term actions required for improvements and reforms to marine governance.

" Comvention on Biological Diversity (CBD) Ad Hoe Open-ended Working Group on Protected Areas
{ 2065) The miemational legal regime of the High Seas snd the sesbed beyond the lonits of national
Juriadiction and options for cooperation for the establishment of marine protected areas (MPAS)
marme areas bevonsd the imits of national junsdiction. Montecatmi, Italy 13-17 June 2005,
UNEP/CEDWG-PASANFR2 28 April 2005,

" As highlighted in UNGA Resolution 617105, urgent sction is required to address destructive fishing
practices and 1o protect marine biodivenity and particularly vulnerable marme ecosystems, however
further work is required for RFMOs to consstently put this resolution into practice. This Resobution
reaflirms ( paragraphs 56-69) of resolution 53923, Some RFMOs have takoon the initiative 1o halt bottom
trawlmg, for example the North East Atlantse Fishenies Commission (NEAFC) has closed certam wreas
for tlwee years to boltom traw hing and statie gear to protect vulnerable deep-water habiais WEAFC
Recommendation for the Protection of Vilnerable Deep-water Habitats, Decided at the 23rd Annual
Meeting, Wovember 200 aawd effectve from 18t Fanuary 2005 until 3121 Decembser 2007,

it p: /fwrww menfic.org/mensures/mensumes-200 7 deep=water_05-07 htm
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Annex 2: Possible issues that could be included within the scope of the Implementing Agreement

Outlined below are some proposed issues that could be included within the scope of an Implementing Agreement
as a starting point for the discussion.

Area-based measures

A range of area-based measures are currently in use or could be further developed for
broader use in ABNJ, At a sectoral level, the International Mantime Organisation (IMO) has
established 'Special Areas’ and 'Particularly Sensitive Sea Areas’ and once such areas are
designated. special protective measures can be adopted, which must be respected by
vessels fiying the flag of all IMO members. '™ In the fisheries sector, some RFMOs are
applying area-based conservaton measures where areas are designated for closure or
activities are restricted. '™ Application of an area-based measure at a sectoral level however
may not achieve conservation and sustainable use objectives il the effects of other aclivities
in an area are also not considered, reinforcing the need for an integrated ecosystem-based
approach.

MPAs have been establizhed in marine areas within national jurisdiction and in deep sea
habitats and can provide a useful tool for sustainable management of maring ABMNJ across a
range of sectors if they are well-planned, funded and managed e!fwt'rvely.m The WSSD in
2002 called for action to maintain the productivity and biodiversity of important and vulnerable
marine areas both within and beyond national jurisdiction. It also set a timetable for action
calking for adaoption of the ecosystem approach by 2010 and the establishment of
representative networks of MPAs by 2012, Parties to CBD have committed o a work
programme that includes the establishment by 2012 of a global network of MPAs. '™

Currently work through a number of fora has considered development of ecological eriteria to
underpin a scientific basis for identfication of a network of high seas MPAs (HSMPAs) ™ The
question is whether a focussed agreament on HSMPAs between competent bodies should be
developed or whether this issue should be included within the 2cope of an Implementing
Agreement? In terms of identification of HSMPAs, CBD could provide a central focal point to
consolidate the efforts of work on development of identification criteria. The Implementing
Agreement could potentially provide a mechanism {o oversee, promote cooperation and
coliaboration, and allow for the establishment of areas that require protection o conserve
marine ecosysiems of resources, It could also establish a mechanism for implementation of
other area-based measures at the regicnal level in a coordinated and integrated manner, UN
Oeeans (jointly coordinated by the Divizion for Ocean Affairs and the Law of the Sea

12 p 9%2(24) Revised guidelines for the identification and designation of Particularly Sensitive Sea
Aoreas (PE34x)

' For example: CCAMLER Schedule of Conservation Measures in Force for 200506

it wrwwr coam ir.org puElepubsfemiD5-06/all pdf and closures within a defmed area and for a
specific ime penod, see Inter-American Tropacal Tuna Commmsion Ad hoe meeting, La Jolla,
California, USA,

5-6 Februury 2007, Document AH-05, Review gf LATTC Management Measures for Tunas i the
Eastern Pacific Ocean, and Current Management Options hitp: Pwww datte.org PDFFiles2/AH-05-
Revew-ol-munagement-meisimes. pdf and the closure of certam aréas to botiom trawling (s éxample
il robe )

™ For example see Leary, D, (2005) Conservation and management of valnerable deep-water
cooayalems in areas beyond natonal pensdiction: are manne protected areas suflicient? PARKS 15(3):
576,

i See httpefwrww biodiv org/programmes/ cross catting (protected ‘default. asp

V™8 As per note 45 CBD (2005) (and outcomes arising from this workshop), Guidelines for the
Identification and Selection of MPAs m the OSPAR Maritime Area and Guidelimes for the
Management of MPAs inthe OSPAR Maritime Arca, see www.ospar org, and results arismg from the
FAD Workshop held in June 2006 to improve guidance concernng the role of MPAs m fisherses
management. As a result of the workshop technical guidelines on the design, implementation wnd
review of MPAs are being developed.
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(DOALOS) and the Intergovernmental Oceanographic Commission (10C) could be
considened o provide the framework for dealing with the scientilic and govemance Bsues
related to designation and establishment of HSMPAs,

Marine genetic resources

With increasing scientific and commercial interest in living organisms found in association with
active hydrothermal vents and cold water seeps, there & a need o manage bioprospecting for
deep seabed genetic resources to ensure susiainable use of resources and to minimise
potential adverse environmental impacts. There is also a need to manage polential threats to
miarine genetic resources such as destructive fishing practices. deep seabed mining, tourism
and marine scientific research. ' Finally discussions are ongoing as to how to determine how
the benefits arising from the exploitation and utilisation of genetic resources could be shared
by the international community,

in ABMNJ, the |SA was established under UNCLOS as the organisation through which States
organise and control all activibes relating to exploration and exploitation of the resaurces of
the Area,'™ particularly with a view to administering mining activities '™ The ISA also provides
for the equitable sharing of financial and cther economic benefils derved from activities for
which it is mandated in the Area "™ However the ISA under Part X1 has no direct autharity to
regulate the exploitation of living resources in the Area as the term ‘resources’ only refers (o
nen-iving resources. ™ Although the scope of the CBD applies to the “fair and equitabie
sharing of the benefils arising oul of the ulilizalion of genelic respurces’, in ABNJ it only
apphes to the extent that States regulate the processes and activities of their nationals. To
date no State regulates the activities of its naticnals with respect to the genetic resources of
the deep-sea beyend national jurisdiction. ™ Therefore access, sharing of benefits and
environmental impacts from exploitation of marine genetic resources in ABN.J are
unregulated.

A recent study has identified at least 14 companies actively invabved in product development
andior collaboration with research institutions in relation to derivatives of deep-sea genetic
resources.'" These companies are predominately based in North America and Europe and
include some of the world's [argest bictechnology companies. Six of these companies market
products denved from deep-sea genetic resources sourced from areas within and beyond
natanal jurisdiction. In addition, the study reported that from a search of European and US
Fatent databases al least 37 patents have been granted with respect to products derved from
deep-sea genelic resources

Marine sclentific research activities in the Area do not constitute the legal basis for any claim
to any part of the marine environment or its resources, '™ and such research is to be carried
out for the benefit of mankind as a whole. "™ Furthermaore the ISA and Parties are 1o promote
international cooperation with a view to strengthening the research capacity of developing

m MNotmg alo potential im pacts from proposed future activities such as storage of carbon dioxide m
the sea bed.

8 Article 1, para. 1 (3) UNCLOS

' Articke 157 UNCLOS

0 Article 140(2) UNCLOS

1 Articke] 33 UNCLOS *resources” means all solid, liquid or gaseous mineral resources in situ in the
Aren at or beneath the seabed, meluding polymetallic nodubes and when recovered from the Area are
refemred to as *minerals.” It should be noted that n accordance with Article 145 the 15A does have the
muansdate bo regulale mming sctivities in order to protect the environment and to prevent damage to
flora and feuma of the Area from minmg sctivities, however that is the extent to which it deals with the
conservation and management of living naniral resources.

3 ary, D, (2006) Bioprospecting And The Genetic Resources Of The Deep-Sea Beyond National
Jurisdicion-An Overview Of Commuercial Iterest And The Main Legal Issies Involved, Bricfing Note
for the Ard Global Ooeans Forum, UNESCO Pars 2328 January 2006, Centre for Environmental Law,
Maccpearie University, Sydney, Australin

1 gae note 57

P4 Article 241 UNCLOS

B Article 143 UNCLOS
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countries and less technologically developed states. They are to effectively disseminate
research results and analyses and promole and encourage the fransier to dmmmm
couniries of manne technology and scientific knowledge related to mining in the Area."™ The
IS4 carries out this responsibility through workshops, seminars, dinect and indirect research
and through a trust fund to promote paricipation by developing countries in marine scientific
resaarch.

It is difficult to differeniabe betwaen ‘pure’ scentific research and bloprospacting since the
methods are similar (or the same) and because samples can be used for more than one
purpose. However, in the special case of a benefit sharing system, as might be installed
under the Implementation Agreement, it would be necassary to draw a distinclion between
‘pure’ scientific research and appled scientific research (boprospecting). This could prove o
be very challenging. Conceming activities taking place in ABM.J and their impacis on the
environment, a distinction batwean marine scientific resaarch and bioprospecting may not be
necessary when prior environmental impact assessment is pn:m:lad for all activilies. Here the
Antarctic Treaty and its Madrid Protocol provide a useful model. " Bioprospecting is subject
o the provisions for marine scientific research, including requirements for advance
nuﬁﬁnaliun. environmental impact assessment, international cooperatan in reseanch planning,

e of personnel, and transparency through circulation of scientific observations and
msuls A code of practice for scientific activities at and near hydrothermal vents has been
developed by the InterRidge community of marine researchens aimed at minimizing
environmental impact. This i a voluntary instrument only at this stage but could inform
development of regulations.

It is argued that financial and economic benefits derved from exploiting marine genetic
resources whether exploited as a result of marine scientific reseanch or through the exercise
of high seas freedoms, should be shared on an equitable basis rather than kept for the benefit
of the few technologically advanced states that are in a position o extract these resources,
The Group of 7T and China have suggested that a benefit sharing regime for marine genetic
resources coulkd be included in the mandate of the lﬁﬁ. given the symbiotic relationship of the
biodnersity with the deep seabed and its I‘BEDI.:II‘[}EE»

Therefore if marine genelic resources are considered within the scope of the Implementing
Agreement the interests of developing countries regarding benefit sharing will need to be
considered while recognizing the need to aleo stimulate investment and innovation. Such an
approach could recognize on equitable principles that there should be benefit sharing
regarding bloprospecting on marnine genetic resources, Such benefit sharing could be focused
on, for example, exchange of information, training and capacity building, access to and
fransfer of technology. If the source af the genetic material is presumed to be difficult to trace,
the International Treaty on Plant Genetic Resources for Food and Agriculture {Standard
Material Transfer Agreement) provides an example of benefit sharing through, infar alis,
payment into an international fund to help farmers to conserve and sustainably ulilize the
source material "™ On the other hand, if it is pessible to trace the origin of genetic material to
ABM.J, it has been proposed that a percentage of royalties from profitable commercial
products derived from such matenial could be allocated o a “conservabton frust fund™. The
trust fund could be administered by an uruanlﬁ:atlm like the Global Environment Facility to
promate marine research and conservation. "' Some adjustments in intellectual property
rights law may be necessary to require seekers of patents to cite the origin of the materials on
which thay base their invention, and to state what country of region it is from_ This adjustment

s i+ Articles 143-144 UNCLOS

** For example Articles 3, 8 and Annex 1 Madrid Protocol
e ‘*ﬂﬂﬂ resolution on bioprospecting under the Antarctie Treaty (June 2005)

W simtement on behalf of the Group of 77 and China at the meeting of the Ad Hoe open-ended
nformal working group to study ssues relating to the conservation and sustainabbe use of marine
‘nn:rlngmnldwmny‘uq-mﬂ areas of national jurischiction, 2006,

0 pfoore, G. el Tymowsks, W (2005) Explanatory Guide to the International Treaty on Plant
Oenetic Resources. for Food and Agrrculture, [UCN Environmental Law and Pobey Paper No, 57
TUCH, Gland, Switzerland And Cambridge, UK.

! See note 49,




may also be required for the purposes of the CBD regime on access to and benefit shanng of
genetic resources within national jurisdiction. Thus there are a variety of options to be further
explored and considered,

Therefore the issue of marine genetic resources in ABNJ can be divided into a number of
aspam retating fo:
The need to manage potential adverse environmental impacts to manne genetic
resources from human activities &.g. destructive fishing practices, deap seabed maning,
marine scientific research and bioprospecting;
The nead to ensure sustainable use of manne genelic resources,
The sharing of knowledge, technology transfer and capacity building to enhance
understanding and involvement by the broader community;
+  The sharing of financial benefits arising from the exploitation and ulilisation of genetic
FESOAIrCEE,
These issues could be deall with by a range of different mechanisms and not necessarily in
the one instrument (e.g. there are curmently some initiatives by RFMOs to address the impacts
of destructive fishing practices and issues relaling fo deep seabed mining already fall under
the mammd‘mn IEA: Discussions relating 1o marine genetic resources are still ongoing in
international fora, '™ and the issue will be discussed in further detail at the next UNICPOLOS
meeting in June 2007 The outcomes of these discussions will hopefully shed some light as to
the extent o which the Implementing Agreement should include the issue within its scope.

Environmental Assessments

The Madrid Protecol not only provides a regime for prior emvironmental impact assessment of
scientific research but also for tourism and all other govermmental and non-governmental
activities undertaken in the Antarctic Treaty area. It i a comprehensive regima that considers
not only the potential impacts of an activity but fnter ala cumulative impacts of activities in an
area; requirements for regular and effective manitaring to ensure early detection of
unforeseen impacts, development of contingency plans to respond to environmental
emergencies and provides for rules refating to [@bility for envirenmental damage.

The other useful approach applied under the Protocol is the differentiation of activities and
therefore the scale of the impact assessment that is required according to whether a
proposed aclivity i expected to have a) less than a minor of ransitory impact; (b) a minor or
transitory impact; or (c) more than a minor or transitory impact Therefore this allows for a
notification procedure and prior assessment of all actvibes but difereniiates the assessment
process according io perceived scalie of the impacts. Atthough the range of activities to be
included within an Implementing Agreement is under discussion, it Is critical that a robust
environmental impact regime is put in place to support the regulation of such activities and the
Madrid Protocol provides a useful approach that could be applied. It has been suggested that
at February 2008 United Mations Ad hoe open-ended Informal Working Group meeting, EU
Member States or the EC could foster the elaboration of standards for environmenial
assessment uladmr'.ﬂ and processes that may impact on high seas biodiversity and
ecosystems' and this will provide a mechanism for gauging concems or interests of other
States.

Marine Scientific Research

The apphcation of scientific ressarch is critical to decision-making in bicdiversity conservation.
Research activities under the scope nlma.ﬁrnmumuntwlll need to be conducted in
compliance with the principles outlined in UNCLOS™ and the duty on States and compelent
arganisations to publish and disseminate infarmation needs to be applied. "™ As highlighted
the Implementing Agreement could further define sues such as requiremenits for
environmental impact assessmant for maring schantific research and akko the need for

"2 ciich as the United Nations, CBD and under the Antarctic Treaty System.

"™ See note 35 Gjerde (2007)
™ 4 rticle 240 UNCLOS
193 Articles 143, 244 UNCLOS, Article 14(3) UNFSA
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knowledge shaning, collaboration and coordination relating to research could be further
elaborated,

Fisheries

Avenuves for promoting high seas govemance wene highlighted by the Minksteral High Seas
Task Force on likegal, Unmeported and Unregulated Fishing lhruuuh"“

a. A model for improved governance by RFMOs;

b, Independent performance assessments of RFMOs,

c. Befter coordination and use of port and trade-related measures by RFMOs;

d. Bringing all unreguiated high seas fisheries under effective govemance.
Reforms o RFMOs would require renegotiation of some RFMO mandates 1o achieve greater
consistency between RFMOs, comprehensive geographic coverape and broadening of the
scope to include conservation of biological diversity and application of the precautionary
approach. As highlighted there are some efforts underway in an attempt to progress reform of
RFMOs, however I is uncertain whether such acton will be sufficient. This process could
potentially be assisted through a mechanism for global oversight of RFMOs to promote a
mone systematic approach on an ongeing basis to the implementation of the UNFSA
provisions which could be provided for through the Implementing .ﬁ.ﬂ:reament'“ Beanng in
mind howesver that if the Implamenting Agreament is to consider fisheres isswes within its
scope this will very likely increase the timeline for negaotiating the: instrument.

Compliance and enforce ment

Compliance and enforcement is a critical component of governance in ABNJ and there isa
need to consider those activies in ABN. that may currently be unregulated and to update the
related provisions in UNCLOS instruments in context of new technologies and approaches,
For example the provisions in UNCLOS refating to the responsibllities of Flag Siates are
general and also imited, The Implementing Agreement could further define the abligations of
Flag States and the fishing vezsels flying their flag {including the "genuine link” cbligation), the
obligations of Port States and the development and implementation of stranger Forl State
measunes in accordance with international law,. Further clarlication could be provided
regarding the criteria for establishing filure to meet cbligations and measures that may be
taken in response (o such failure {e.g. grounds and procedures for declaring vessels o be
‘stateless’ and therefore subject to boarding by athers). Current IMO and FAD initiatives
regarding Flag Sate implementation to improve compliance and enforcement relating to
fishing activities' could be used 1o inform the development of such provisions. Consideration
also needs o be given o other areas of compliance and enforcement that could be effectively
progressad through an Impleamenting Agreament.

1% As recommended by the Ministerial H igh Seas Task Force on Ilegal, Unreported and Unregulased
Fuhing: High Seas Task Force (2006) Closing the net: Stoppmg illegal fishing on the hagh seas,
(Governments of Australia, Canada, Chille, Wamibia, New Zealusd, and the United Kmngdom, WWF,
TUCH and the Earth Institute af Coblumbia University.

itp: Hwewew, iwen:org themes fm arine/pd Phs tiDs, pdl

7 Ax UNFSA is the instrument which regulates high seas fisheries anything negotiated within the
context of the Implementing Agreement has 1o be conswstent with the provisions of UNFSA.

¥ The IMO Sub-commitiee on Flag State Implementation has initiated a draft sction plan to consider
promotion of global coordination of port State activitics. The Jomt IMO/Food and Agncalhire
Crrgamisation (FAC ) Working Group on JTUL Fishing and Related Matters will meet in July 2007 1o
discuss mechanisms for cooperation and collaboration between IMOD and FAD, such as the FAD Global
Fushing Vessel Record; vessel tracking and detection systems; port Stale controls; manne polhstion and
g of the FAO Fislweries Global Infermation Syatem and IMO's Global Inteprated Shipgping
Information System
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